OPINION
TAXABILITY' OF HOBOKEN PIERS
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THE FACTS

On March 28, 1918, Congress passed an Act
(40 Stat. 4L59) authorizinge the President of the United Steotes
to acauire the title to the docks and terminal facilities
ownec¢ by the North German Lloyd Dock Company &nd the Hamburg-
Americzan Line Terminal znd NavigationUomnanyin the City of
Hoboken if he deemed it necessary for the nationel rcecurity
and defense. He was empowered to purchase or "take over for
the United States the immediste possession #nd title thereof,"
making justcompenéntion therefor.

By proclemation dated June 28, 1918, President
Wilson declared that acquisition of title was "necessary for
the National security and defense" and took title to the
property.

In his nroclamation of Llecember 3, 1918, the Presi-
dent ordered totzl compencsztion in the smount of £7,146,583.00
for the expropriated property. Of this amount, $2,314,877.00
weg paid to Hamburg-American L. T. & N, Co., a New Jersey corpor-
ation, which held title to Piers 4, 5 and 6. After deduction of
certzin mortgage charges,#4,784,205.00 was pald to the Alien
Property Custodian on behzlf of North German Lloyd, a German
"corporation, in respect of its 999 year lease of riers- 1, 2

and 3, and #1.00 wzs paid to North German Lloyd Dock Company,




a New Jersey corporation, for its reversionary interest in
Flers -1, -2 and 3.

During World War I, all piergﬁrere used for the
shipment of troops and war material.
| Piers 5 and 6 were destroyed by fire on August
DL, 1521,

In 1921 possession and control of the piers passed
to the United States Shipping Board and remnained under its
control until 1933. The Board entered into individual lcases
with commercial interests and derived considerable revenue from
the operation, a net profitfor these years of $3,004,4723.83
(HR 10536).

The Shipping Board leased the entire property in
1933 to North Atlantic Terminal Co. under an arrangement which
made the lessee responsible for the operation of the vpniers and
the Board responsible for the maintenance of the property.

Pursuant to Section 202 of the Merchant Marine Act
of 1936, the piers were transferred to the Maritime Commission
which has continued the practice of its predecessor of leasing
the pier property for use by commercial interests.

Many times since the end of World War I has the City
attempted to impress upon the Federal Government the enormity of

the financial burden placed upon the City, but all efforts to

have the United States return the property to the tax rolls




have met with failure. While most of these efforts were of
a political nature, yet there are some whicdhcould be construed
as having a legal effect upon the problem and may be properly
considered in the necessarily brief factual background of the
case.

Although Section 17 of the Merchant Marine Act of
1920 prohibited the sale of the piers, nevertheless on April
19, 1930, the President approved an Act of Congress authorizing
the Shipping Board to sell the piers at public sale. Pursuant
to this Act, the Shipping Board advertised the piers for sale,
but only one bid in the amount of $4,282,000.00 was received.
On July 30, 1930, the City passed a resolution requesting the
Shipping Board to reject the offer and re-advertise for bids
on the ground that the bid was inadequate and would tend to
generally depress river-front valuations. The Shipping Board
re jected the bid and no further attempts were made to sell the
piers.

By an amendment of August, 1937 to the Merchant Marine
Act of 1936, the Maritime Commission was authorized to operate
or lease any piers under its control "in accordance with good
business methods", the proceeds thereof to be expended by the
Commission for its authorized functions.

By Chapter 557 of the Laws of 1938 (Public No. 689)
the Congress authorized the Maritime Commission to sell or lease
the piers to the City but, of course, this authorization was

never acted upon. 3
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The Armstrong Bill (State of New Jersey Senate
No. 148) introduced March 17, 1949, and subsequently enacted

into law, provided in part as follows:

"]. When real estate exempt from taxation

1s leased to another whose property is not exempt,
and the leasing of which does not make the real
estate taxable, the leasehold estate and the ap-
purtenances shall be listed as the property of the
lessee thereof, or his assignee, and assessed as

real estate.Mm




The fundamental que tion invnlved herein is
an attempt to return the property to the tax rolls of the
city with the cone-mitznt ea~ing of the burien on all
the -taxpayers of the city. The ocuestion must, in turn, be

subdivided into the following two subdivisions:

I. Can title to the property be demonstrated
to be in persons other than the United States?
I1. Can the property be validly taxed when title

thereto 1s iIn the United Statec?

B e B _ e R R— —

United States v. Mayor -nd Council of ity of
Hoboken, 29 F (24) 932 (1928).

Before attempting to answer the foregoing two
questlions 1t 1s necessary to consider the most important

by
litieation entered into/the city.

This cace, decided August 10, 1928 in the United
“tates Distriet Court, D, New Jersey, i1s of considerable
import=nce nd must be examined dosely not only {rom the

point of view of what the case decided best but &lco becouce

of certzin suggestions made by Judge Clark In nis opinion.

In orider to properly conslder the effect of the

cace, it 1s necessary to resort to the avallable brilefs of

connsel snd pleadings since the report does not digclose

o




7
/

cufficient frcts 2nd some which it reveals are erroneous
as will later appear in greater detall.

Subsenuent té the seizure of the piers by the
President on June 28, 1918, the city assessed the piers
for the year 1920. The U. S., of courcse, did not pay the
texes. Pursuant to resnlution of the Mayor -nd Council adopted
November 1, 1927, the city put the piers up for sale for non-
pzyment of taeaxes. The United States obtained a temporary
restraining order against any such action by the city
and brought this action to obtain a2 permonent restraining
order. '

In setting forth his version of the facts 1in
the case, Judge Clark complained that he had not received
"any connected history of these properties" (p. 88t . In
supnlementing the given ‘acts with his own research he
came to the conclusion that Piers 12 & 3 (North German
Lloyd) had been constructed in front of Hudson Sauere
and that the city was in the chain of title. Both
conclusions Are erroneous as shown by the attached chart.

However, upon the assumption he recommended that the

city invecstigste the title to see whether 2 right of re-
entry mizht be found for breach of covenant sgainst erecting
piers in front of a public square.  Of course as we have
shown in our title search, this restrictive covenant avrplies

only to the 150 f't. strip north of Pier 1 and therefore

the Judge's suggestion in thls regard is valueless from the

i




- elty's point of view.

As to the Judge's similar suggestion as to
Piers 4, 5 & 6 (Hamburg-American) our investigation dis-
closed a similar state of facts and therefore the suggeﬂ£ioﬁ
in this regard is also valueless.

Thé facts set forth in the report show that at the
close of world war I, the War Department leased Piers 1,2& 3
to independent shippers reserving to itself the occagional
use ol Pier 3 for the return of war dead. Nothing is shown
as to the use of Pier 4. Piers 5 & 6 had been destroyed by
1ire.,

The mailn points set forth in the city's brief may
be succinctly stated as follows:

B 108 U 0. did'not acauire legal title to

the properties.

Here the city contended that the Act of Congress
suthorizing the President to take the- properties "if he shall
deem it necessarwry for the National Security and Defense™
was unconstitutional since the Act gzve the President, rather
than the courts, the sole power to fix compensation for the
properties giving no opportunity to the ownercs to be hesrd.
The city 2also pleaded as & fact tnat the New Jersey legislature
had not consented to the taking.

B. The U, 5. 4did not 1use the properties lor
any proppr governmental or pubiic »nurpose

after November 1918.
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In his decision Judge Clark first raised serious
questions as to his jurisdiction over the case, stating that
the U. ©. had an adequate remedy before the New Jersey
administrative bodies and courts. However in the interests of
both the U. S, and the city, he elected to exercise jurisdic-
tion insofar as the tax from 1920 was involved.

He then decided that the property, if owned by
the U. 5., was exempt from tax relying primarily on the
case of VanBrocklin v. Tennessee 117 U. S. 151

He also decided that under local law the tax
was 1imposed on October 1, 1919 and that the entire question
had to be considered ss of that date.

Next he rejected the city's claim that the piers
were not owned by the U. ©, on October 1, 1919, holding that
the F'ifth Amendment to the U. ©. Lonstitution had not been
violated and that the guestion was res adjﬁdicata. Ihis
latter argument is of pearticular interest since both pier

owners attempted to recover against the U. S. in the U. S.

'Couft of Claims on the ground of improper presidential seizure

of the piers. lhe seizure was upheld in North German Lloyd v.

U. S. 61 Ct. Cl. 138, cert. den. 270 U. S. 645 and in Hamburg

BRerioan v, Ui O, 59 Ct, Gl . 4061, A8 8. Ot. 470;%




Judge Clark aleo rejected the city's claim that
the N. J. Legisloture hid not consented to the seizure by
referrine to a "gzeneral consent"™ statute (P.L. 1907 p. 43).

As to the argument'that the niers were not used
for a "public purpose", the Judge established as a fact that
on Oectober L, 1919, the U, &, "Wag nsing the viers for the
return of war dead, an obvinusly "public purpose".

ihe city laid great stress on the case of Fort

Le: venworth Ry. Co. v. Lowe, 114 U.E. 525 and in particulsr

the langusage 0f the court which tre:ted of the cession of
jurisaicction by the S5tate to the U, S,
"Such cession is really as much for the

benefit of the cstare 2s it is for the benefit

of the United States. 1t is necessarily temnorary;

to be exerci=zed nnly o lonz as the places continue

to be used for the public nurposes for which the

property was acquired or reserved from cale."
The court rejected this langusce as ap'lying to the Hoboken
situation stating that the fallacy of the city's view was
that the p~oint for decision in that case was only as to the
pover of 2 state to make a cession of 1ts Jurisdiction to the
i

The court pointed out that the city could =till

r.i-e the constitutional cuection of the government's right

= -
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to engage in the chipping buciness althougn indicating the
prob:bility that =such anundértaking might fall within the
"oceneral welfare™ clause of the Constitution.

In closing, the court reised the question as to

the legality of taxing the leaz es Lo the private steamship

lin@ S e
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The attached exhibit 1s a graphic exposition of the
chain of title of the lands lying beneath Plers 1 through 6
inclusive. The analysis clearly demonstratés that upon
seizure of the piers by the President, title thereto was
clearly vested in Hamburg American and North German Lloyd.

A1l deeds and covenants in connectlon therewith were
carefully examined and no grounds for re-entry by the State of
New Jersey or the City could be ascertained.

After World War I, the President's seizure of these pro-
perties was ~ttacked by both Hamburg American and North
German Lloyd in actions instituted against the United States

in the U. 8. Court of Claims. (North German Lloyd v. U. S.,

W ——

61 Ct. Cl1. 138, certiorari denied 270 U. ©. 6.5; Hamburg American

Line Terminal and Navigation Company v. U. S. 59 Ct. C1. ALY,

— il

certiorari denied 277 U. < afis s ¢ The City's rigsht to attach
- seizure of the pilersby Presidential proclamation was foreclosed

when the U. S. District Court for New Jersey held these c2ses

to be res 2djudicata a2gainst the Pa - o U. S. v. Mayor and
Council of the City of Hoboken, supra. Qince No annpeal was

taken from this decision 1t wonld seem that the City would be
precliided from raising the 1ssue in anv subsecuent litigation.
An =dded deterrent as to piers.., 5 and 6 is found 1n the fact
that on April 15, 1919, the Hamburg Americsn deeded these

piers to the United States.
Sy &




II.

Having determined that the fee to the pler property
'13 entirely in the United States, the question of the City's
right to impose a real estate tax thereon must be decided.

The doctrine of the federal government's immunity
from taxation by the States (in the absence of Congressional
consent thereto) Springs from the opinion of Chief Justice
Marshall in the case of M!'Culloch v. Maryland, 4 Wheat. (U.S.)
316 (1819), wherein he set forth that oft-quoted aphorism that
"the power to tax involves the power to destfoy" and refused
to permit the State of Maryland to impose a tax upon a branch
of The Bank of the United States, a federally'incorporatéd bank.

Additional strength was given to the doctrine in the

case of Dobbins v. Commissioners, 16 Pet. 435, (1842 U.S.)

where the question arose as to whether or not a Pennsylvania
county tax could be assessed upon a United States revenue
officer and it was held that the states were restrained by
limitations "as are necessarily implied when the exercise of
the right by a State conflicts with the perfect execution of
another sovereign pover delegated to the United States. That
occurs when taxation by a State acts upon the instruments,
emoluments and persons, which the United States may use and

employ as necessary and proper means to execute their sovereign

powers., The means necessary and proper to carry into effect

«32e '




the powers in the Constitution are in Congress." (p. 447).
As will be seen later in the detailed treatment of

some recent decisions of the United States Supreme Court,

this doctrine nas remained alive and vibrant to the present

day despite certain modifications which will 2lso be discussed.

ciple, reference may be made to Julius Henry Coheﬁ}s extensive
treatment of the subject in his article "Federal Taxation of
State Activities and State Taxation of Federal Activities",

3/, Yale Law Journal 807 (1925). There he cites the case of
Polloch v. Farmers! Loan & Trust Co., 157 U. S. 429, (1895),

for the proposition that agencies selected by the one sovereignty
are free fromtaxation even though they are privately owned or
controlled and their operations inure to private profit (except
of course where the soverelgnty consents to the taxation of its
agency) .

Though Mr. Cohen concedes that every public activity
is entitled to be self-supporting, and indeed profitable, never-
theless the profits might be so large, and the apparent public
need so small, as to Jjustify a I'inding that the activity was
undertaken not for the public end at all but purely for revenue
purposes. M"Certainly entry by a public body upon an actiéity
purely or primarily for gain has not yet recelved the stamp of

approval as performance of a soverelgn function." This latter

e o




argument seems to receive something of a set back in Mr.
Justice Rutledge's concurring opinion in New York v. U. S.,
326 U. S. 572 (1945) where he advanced a purely economic argu-
ment for permitting taxation by the United States of the right
of the State of New York to engage in the business of selling
ité mineral water. Although this case will be more fully
treated, it might be well to examine his language on this

subject at this point: (page 584)

"Too much is, or may be, at stake for the nation
to permit relieving the states of their duty to
support it, financially as otherwise, when they
take over increasingly the things men have been
accustomed to carry on as private, and therefore
taxable, enterprise. Competitive considerations
unite with the necessity for securing the federal
revenue, in a time when the federal burden grows
heavier proportionately than that of the states,
to forbid that they be free to undermine rather
than obligated to sustain the nationt's financial

requirements.”m

The survival of the doctrine of immunity of the Federal

- Government from State taxation finds its modern expression in a
case, relevant in both fact and law, decided by the highest court
of the State of New Jersey. In ABR Corporation v. City of Newark,
131 N.J.L.1944, the New Jersey Supreme Court had before it for re-
view the valldity of an assessment for the years 1942 and 1943 to
one Bratter as owner of premises in Newark kndan as the old Post
Office and Courthouse site. There the United States conveyed the
premises in January of 1941 to Bratter, the payment therefor to be
made in thirteen (13) annual installments, deed to be delivered in

1951. Bratter entered into possession of the premises in February,

1941. When Bratter failed to pay the tax the City advertised the

premicses in fee for sale. The U. S. obtained an injunction against
eld=




the sale of any of its right in the premises by consent. The
case came before the Supreme Courﬁ on a writ of certiorari.

The court opened its opinion by saying "we do not
think it 1s open to question that real property owned by the
government 1is exempt from taxation by the state". The City ‘
claimed that Bratter became vested of certain equitable rights
in the property and that because of his position he énjoyed all
the advantages enjoyed by other owners and th:st his equitable
interest was taxable. The court pointed out that it did not
appear that the City proceeded on this theory that the assess-
ment was made because it was levied against Bratter as owner
and for the full value of the land. The court continued, saying
"Certainly Bratter had no equitable estate in the property which
would Jjustify any such assessment to be taxable. His equitable
title must be vested and perfected by full performance of the
contract. Nor do we think that he had any taxable interest in
the property." (Citing Lincoln County ¥. Pacific Spruce Corp.,

e e A — —— — g g . G —— -

26 Fed. 2nd, 435), M * ¥ As long as the government retains the
legal title as security for the payment of any part of the
purchase money, or to secure the performance of any other con-

ditions of the grant or sale, the land is not subject to taxa-

tion by the states."

The court fecognized the hardships vworked on municipal-
ities because of the loss of ratables, but stated that this was

a matter for Congress to remedy.

-15-




Another case involving similar facts came for
decision before the Circuit Court of Appeals, First Circuit,
in 1938, in the case of City of Springfield v. United States,
99 Fed.(2d), cert. den. 301 U. S. 650. In this case, the
United States had acquired from time to time since 1887 the
property in question for a post-office site, and as such it
was used until 1933. It would seem that the government made
efforts to sell this property, and failing to do so, leased it
at a ground rental for five years to a private corporation for
use as a bus terminal. The lease being in effect, the City of
opringfield assessed the property and threztened to sell it
for nonpayment of taxes and the United States brought an action
to have the property stricken from the assessment rolls.

At the time of the assessment there was a Massachusetts
statute which exempted property of the United States from taxa-
tion which was "ponstitutionally'held and used by it for essentiasl

governmental functions",

Thereafter on September 29, 1937, the United States
entered into a contract for the sale of premises whereby the
purchaser wvas to pay the balance of the purchase price in five
annual installments, possession to be given immediztely to the

purchaser, but the deed not to be delivered until the completion

of the contract.

.,_‘H."

The court succinctly stated the gquestion before it as

being the following:

"Whether the use of property of the United
, el |




States by a lessee for private purposes pending

a sale by the United States, such property having

becn previously acquired and used for a post-

office site, but since 1933 abandoned by the

United States for that purpose, is, since January

1, 1937 exempt from local taxation."
The court recognized that the property had been duly acquired
and that the government had the right to dispose of it vhen it
ves "no longer needed", and that while the government was seek-
ing the purchaser, the leasing of such property conditioned on
30 days! notice to terminate such lease in cazse a purchaser wes
found coulcd not have the effect of subjecting such property to
taxation by the municipality under Massachusetts statute.

Tne court also held that it was "doubtful whether a

state can render property of the United States taxable,:though

it is not strictly essential for governmental purposes", citing

hee v, Osceola, etc., 268 U, 8. 643, 645. 1t further held that

el e Al e —

"since Congress has full power to determine the terms and manner

of disposal of Federal property, the free exercise of this powver

cannot be interfered with or otherwise embarrassed by state

tazation, or the imposition of tax liens upon such property".
Here for the first time appears a possible break in

the armor of the federal government's complete 1mmunity from

taxation of real property held by it and there 1s proposed the

R o




only remaining theory under which the City may hope to levy

its tax against the United States. The question may be simply

phresed as follows: Where the United States has acgquired real

el i — A A —— e R ——— i~ - A - il l—— . il - - W
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the property to a non-governmental purpose, may the property be

taxed by a state or municipality?

No case could be found wherein this précise question
has been answered, except the Springfield case where a doubtful

negative has been offered by way of dicta. OSince no precise

answer can be found, it 1is Only by examining the pertinent

federal, and particularly, Supreme Court, decisions thatl an

opinion may be formed.

Lo e—— e — i A ——

In Van Brocklin v. Tennessee, 117 U. S. 151 (1886)

the facts were these: Tennessee imposed a tax on land, title

to which had been taken by the United States for non-payment

of taxes. The court held this tax unconstitutional, holding:

(page 179).

"To allow land, lawfully held Dby the
United States as security for the payment of taXes
assessed by and due to them, to be assessed and
sold for state taxes, would tend to create a con-
flict between the officers of the two governments,
to deprive the United States of a title lawfully
acquired under express acts of Congress, and to
defeat the exercise of the constitutional powver
to lay and collect taxes, to pay the debts and
provide for the common defense and general wel-
fare of the United States.™”

il




In Coe v. Errol, 116 0, 8. 517, at page 524, the
Court in discussing the texing power of a State held:

"We take it to be a point settled

beyond all contradiction or question, that a
State has jurisdiction of all persons and
things within its territory which do not belong
to some other jurisdiction, such as the repre-
sentatives of foreign governments, with their

houses and effects, and property belonging to
or in use of the government of the United States."

In Lee v. Osceola, 268 U. S. 643 (1924) an Arkansas

Improvement District improved certain "lake lands or sunk
lands" and before completing the improvements learned that the
United States owned certain of these lands. In reciting the
facts, the Court then says: "It was recognized, however, that
it (the United States) was not liable to assessment" and there-
fore did not assess the land. However, when the lands were sold
to the plaintiff, the lands were reassessed. The Court held its
assessment invelid on the ground that liability for future
assessments for improvements made while tThe Uniped otates was
the owvner would create a serious encumfrance on the lands and would
effect an indirect tax_where no direct tax could have been imposed.

The government of the State of Minnesota undoubtedly
had the foregoing cases in mind vhen facts similar to those 1in

the Springfield case arose, for in S. R. A. v. Minnesota, 327

O ——

U. S. 558 (1946), a different taxing scheme was evolved - one

wvhich is similer in theory to that envisioned by the Armstrong

Bill. Here the United States had acquired land as a sitefor a

w10




post-office in the State of Minnesota in 1867. In 1939 the
building was vacated and the property sold to S.R.A. Inc. under
‘an executory contract of sale providing for annual installment
payments and a delivery of a quitclaim deed by the United States
-upon all payments having been made. In the event of the failure
of any of said payments the United States had the right of

repossession.

In 1940, while the executory contract was in effect,
the State of Minnesota assessed a tax on the realty "subject to
fee title remaining in the United States". S.R.A. objected to
the tax on the grounds that the realty was eﬁempt because the
title to all of the premises was in the United States.

Minnesota's Supreme Court affirmed a Jjudgment which
held the realty liable for the tax and declared a lien "upon
such parcel of land as against the estate, right, title, interest,
claim, or lien, of whatever nature, in law or equity, of every
person, company, or corporation, subject however, to the prior
rights, liens and interests of the United States of America."”

The United States Sup:eme Court held as follows:

"The supremacy of the Federal Government in our
Union forbids the acknowledgment of the power of
any state to tax property of the United States

against its will. Under an implied constitutional
immunity, United States property must be exempt
from state control in tex, as in other matters."™
M!'Cullough v. Maryland, 4 Wheat. 316; 425; YVan
Brocklin v. Tennessee, 117 U. S. 151; United
States v. Allegheny County, 322 U. S. 174%.

=20 -




In this case the contract contained no clause which

particularly set forth that sovereignty was to be retained in
the United States and the court'treated the case as though the
government had relinquished legislative powver over the property.
Under this assumption, the question to be decided was whether

or not there had been a transfer of the property by the contract
of sale, and for this purpose, where the United States 1is a
party to a contract, the governing rules of law must finally

be declared by the Supreme Court of the United States. The
court held the contract to contzin no characteristics which
would mark it as differentiating between a normal executory con-

tract for the sale of land with partial payments, and held that
the contract transferred to the purchaser the equlty in the land.

The United States retained only a legal title as security. "lIn

substance it is in the position of amortgagee," and that con-
sequently, wvhen S.R.A. entered into possession of the property it
became subject to the territorial jurisdiction of Minnesote.

The court was careful to point out that "The immunity
from state taxation of property to which the United States holds

legal title, remains" since Minnesota carefully left unassessed

vhatever interest the United States may hold. The court further

that a tax sale would not divest the fee title of
it would

pointed out
the United States, noting that under Minnesota law

appear that the equitable interest alone could be sold leaving

the fee of the United States 1n its possession of priority over

any interests transferred by the tax sale.




It is of interest to note that the court felt that
the state was entitled to assess the property at its full value
making no deduction for the ‘interest of the United States, stat-
ing Fhat the interest of the United States was for security pur-

poses only and not beneficial in nature.

Another case involving facts similar to the Springfield
and S.R.A. cases arose in United States v. Weisenbloom, 168 Fed.
2d, 698, (June 7, 1948), where the Court of Appeals of the Second
Circuit had before it the question of whether or not New York
State rent control laws applied to the United States as a lessor
of surplus land owned by it in the City of New York and leased

for commercial purposes.

There the United States leased land acquired for a post
office to the defendant as a gasoline station, with the right to
remove the tenant after notice of 30 days. The United States

sued to recover possession solely in order to relet them at a

better price.
In its opinion the court doubted whether the state had

the power to regulate disposition of the property owned by the
United States, saylng that a state may not regulate the national
government in the discharge of its "governmental" functions,

citing Mayo v. U. S., 319 U.S. 441; SRA. Inc. v. Minnesota, 327
U. 8. 558.

29




The court pointed out that the land had been acquired

for use as a post office site and that although the property

may be considered as "surplus", "The need of the government to

do something with it flows from the acquisition of it for use

as a post office site", indicating that the rental of the pro-

perty might be merelytemporary disposal of it pending its sale.
or devotion to some purpose more clearly ngovernmental” in

character.
However, the court refused to decide whether the use

of the property was "governmental® 1n character because of the

fact that it could decide the question by holding that the
statute in question did not intend to include properties owned

by the United States and consequently held the property not sub-

ject to state regulation under the particular statute in gquestion.

In this connection the court uses the following pertinent

language:

"But we need not now decide whether, or to

what extent, this use of the property was 'governmental'
in character or vhether the distinction between 'govern-

mental! and other functions is to be maintained for
purposes of determining the validity of state regulation

of activities of the United States.m™

Of course, while the foregoing language is pertinent to our

problem, yet it must be borne in mind that the problem before the

court vwas not vhether the state couvld tax the fee in the United

States but whether its regulatory laws applicable to commercial
It must also
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;
whether a state'sfregulatory laws as to the inspection of

fertilizer applied to a United States agency.

The same court decided six months later the case

of U. S. v. Woodworth, 170 Fed. 2d, 1019 (December 1, 1948).
There the United States sought to quiet title to certain real
estate against which the City'of Rochester had levied taxes.
The United States had acquired the land by condemnation.
Unfortunately, the opinion nowhere discloses the use to which
the property was put. However, it should be noted that, in
holding for the United States, the court used the following

general language unmodified by reference to governmental or

non-governmental functions: (page 1020)

nL,and owned by the federal government
is not, without its consent, manifested by a Con-

eressional enactment, subject to state taxation,
regardless of whether Jjurisdiction over the land
has been ceded to the federal government." (citing

the Van Brocklin case, supra)

However, in Jefferson County v. U. S., 164 Fed.
2d, 184 (Nov. 7, 1947), the Circuit Court of Appeals for the

Fifth Circuit had before it a case involving attempted taxa-
tion by a County in Florida against lands owned by the United

States in fee simple absolute. The County alleged that the
funds for the purchase of the lands had been supplied to the
United States by the Florida Rural Rehabilitation Corp. In

D he




1ts opinion the court did not anywhere disclose the
character of the corporation or its functions but held
the lands exempt from tax on the simple ground that the
fee was held by the United States. The following signifi-
cant language on the point of "governmental" purpose appears
at page 186:
"The lands were bought by, and in the
name of the United States. They were owned by
the United States in fee simple absolute, and

the fact that by law they were devoted to certain

purposes. would have no effect whatever to deprive
1t of its sovereign exemptions.n

A further indication that the courts might feel that
the purpose for which the United States uses its property is
not subject to review is found in the case of U. S. v. 243 .22
Acres of Land, 129 Fed. 24, 678 (1942), decided by the Circuit

Court of Appeals, Second Circuit. This was a condemnation

case involving lands required by the Secretary'of War and stated
by him to be necessary for military purposes. The Town of
Babylon resisted on the ground that the land was taken, not for
a public use, but for the private use of the Republic Aviation
Corporation and that the corporation had received a lease from
the United States for five years with an option to buy at the
expiration of the lease. The court answered this point with the
terce statement, (Page 683):

"The decision of the Secretary of War 1s not open to
judicial inquiry."

-25-




Thus far the cases considered have all been those
whereln a state sought to exercise its authority over the United
States. The following case treats the converse of this pro-
position and is pertinent on the question of a2 governmental
function. In New York v. U. S. 326 U.S. 572 (1945) the United
States sued to recover taxes assessed against New York oﬁ.a
sale of mineral waters taken from Saratoga Springs. The
otate claimed immunity on the ground that it was engaged in the
exercise of a "usual, traditional and essential governmental

function".
The opinion was written by Frankfurter (Rutledge

joining). It was held that the case could be quickly disposed
of and cited South Carolina v. U.S., 199 U.S. 437 for the pro-
position that when states sought to control the liquor traffic
by goling into the liquor business, they were denied immunity
from federal taxes thereon. However, the court expanded its
position because of the importance to New York and the 45 other
states who Jdined in the case. '
Beginning with the case of M'Culloch v, Mary;ggg,'
4 Wheat. (U.S.) 316, the court quoted Marshall's opinion that the
"power to tax involves the power to destroy", but cualified that
statement as being made at a time "when social complexities
did not so clearly reveal as now the practical limitations of

a rhetorical absolute". Justice Frankfurther also further
minimized the implications of the M'Culloch doctrine by quoting

the dissenting opinion of Mr. Justice Bradley in Collector vs,

. e e e e -

Day (Buffington v. Day) 11 Wall (U.S.) 113-128 wherein he pointed
26




out the invalidity of the notion of reciprocal intergovern-
ment al immunity. He points out that taxation by the state
against U. 5. instrumentalities 1s "a very different thing".

He does not explain the difference, but it 1is to be gathered

from the context of his language that the court would look ﬁore
favorably upon a tax imposed by the United States against a state
than 1t would upon a tax imposed by a state against the United ‘
otates.

In treating the South Carolina case, supra, the
court points to the distinction between "taxation of the
historically recognized governmental functions of a state,
and business engaged in by a state of a kind which theretofore
had been pursued by private enterprise", and on the basis of the
distinction apparently gives weight to the South Carolina
decision in denying immunity from federal tax to South Carolina

on its monopolization of the sale of liquors.

He further pointed to the case of Ohio v. Helvering,
292 U. S. 360, where the court stated at page 369:

e e, If a state chooses to go into the business
of buying and selling commodities, its right to

do so may be conceded so far as the Federal Con-
stitution 1s concerned; but the exercise of the
right is not the performance of a governmental
THeTIUn . o« .o When a state enters the market
place seeking customers it divests itself of its
quasli sovereignty pro tanto, and takes on the
character of" a trader, so far, at least, as the

taxing power of the federal government is con-
eerned. |

He distinctly rejected the doctrine that only
those activities engaged in by states in 1787 were governmental

functions and therefore immune from federal taxation and stated
N




that the Supreme Court had:

n% # * edged away from reliance on a sharp dis-
tinction between the !'governmental' and the
'trading' activities of a State, by denying
immunity from federal taxation to a State when
it 'is undertaking a business enterprise of =z
sort that is normally within the reach of the
federal taxing power and is distinct from the
usual governmental functions that are immune
from federal taxation in order to safeguard
the necessary independence of the State'."

Helvering v. Powers, 293 U.S. 214, at page 227,
However, Mr. Justice Frankfurter is not satisfled with the
criterion established in this case since the distinction between
activities "normally" conducted by private enterprise and "usual"
governmental functions of the state 1s too shifting a basis.
He seems to prefer to let each case stand.on its individual
facts and i1f any general statement of his view 1s possible, he
would appear inclined to tax any activity of a state which is
customarily engaged in by private citizens where Congress has
not specifically granted tax immunity to the state.

Of particular interest to &4n understanding of
inequity such as the Hoboken case, is the followling cuotation
from his opinion:

"The process of Constitutional adjJudication does
not thrive on conjJuring up horrible possibilities
that never happen in the real world and devising
doctrines sufficiently comprehensive in detall to
cover the remotest contingency. Nor need we go
beyond what is reouired for a reasoned disposition
of the kind of controversy now before the Court."”

Mr. Justice Rutledge in his concurring opilinion
used the following language disclosing the trend away from

the doctrine of intergovernmental immunity:

e




"% # ¥* #% The shift from immunity to taxability hes
gone too far, and with too much reason to sustain
it, as respects both state functionaries and
state functions, for backtracking to doctrines
founded in philosophies of sovereignty more current
and perhaps more realistic in an earlier day. * * *W

As a further reason for upholding the tax upon the
state, he advances the economic notion (as noted heretofore)
that the states should not te able to undermine the federal
taxing powers at a time when the nation's financial require-
ments have grown "heavier proportionately than that of the
states".

In the concurring opinion of Mr. Chief Justice
Stone (Justices Reed, Murphy and Burton joining) he again

lends support to the decision in South Carolina v. U. S.,

o

although citing as untenable the distinction between ﬁgovern-

mental" and "proprietary" interests on which this case rested

to some extent.

In defining 2 "nondiscriminatory tax" as referring
to a tax laid on a like subject matter without regard to the
personality of the taxpayer, he points out that there may be
nondiscriminatory taxes which, when laid on a state, would
nevertheless impair the state's sovereignty as much as a similar

tax imposed upon the federal government. However, he expressly

states that a "general nondiscriminatory real estate tax

(apportioned)" laid upon a state's capitol, 1its schools or

parks would not be upheld.
Mr. Chief Justice Stone somewhat limits the fore-
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going by holding that the subject matter of the tax was of
a nature which has been traditionally within the taxing

power of the United States from its beginning.
Mr. Justice Douglas in his dissenting opinion

(Mr. Justice Black concurring) doubts whether the South
Carolina case reaches the right result, although admitting
that, if the case is to be followed, the tax in the instant
case must be upheld. He feels that a state's project,
regardless of whether or not it is conducted for profrit or

in the nature of private enterprise, is legitimate governmental

activity (approvinng. Justice White's dissenting opinion

in the South Carolina case).

He eriticizes the majority opinion if it means (as
he evidently thought it meant) "that a federal real estate
tax of general application (apportioned) would be valid if
applied to a power dam owned by a state". He further contends
that "the fact that local government may enter the domain of
private enterprise and operate a project for profit does not
put it in the class of private business enterprise for tax
purposes”, He charges the ma jority of the court with stating
in effect that the sale of mineral water by the state 1is
admittedly a function of government but that the tax is so
slight as to be no burden, overlooking the fact that the
power to tax lightly is the power to tax severely.

The framework of his dissent is the traditional

1mmunity_of the states upon entering the Union and he refers to

the Constitution as a "Compact between sovereigns."
-30-
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As a generel observation of this case, it would
seem that we have an example of an extreme departure from
the doctrine of intergovernmental tax immunity - at least as
far és the States! freedom of taxetion by the United States
is concerned. From a reading of this case, it would seem ‘
probable that if the shoe were on the other foot and the
federal government were seeking to levy a real estate tax upon
Hoboken piers which had been seized Dby the State of New
jersey, the Supreme Court would uphold the assessment of such
2 tax. However, the majority opinions are pregnant with
the rossibility that the extension of taxability applies
only to zctivities and instrumentalities of the state and
possibly not those of the federal covernment - largely be-
cause of the economic conditions which require additional

sources and increased amounts of revenues for the support of

the federal government.

While the decision of the ©upreme Court in S.R.A.

R, o ——— - —

immunity from state texation, yet thls very relaxation lends

further strength to the United Stotes resisting the imnositicn

of 2 tex upon the fee when & tax may be proverly levied upon




the equitable ownefship of the fee.
It seems doubtful that a court would look with

favor upon any doctrine of abandonment of governmental function

when the property is being used for commercial purposes. It

could well be held that the holding of property in and of
itself is & governmental function and that a court could not
inquire into the purposes for which it was used as long as

Congress had approved the purpose fOr vhieh it had originally

been taken. Again, there is no guarantee that a court would

view the leasing as "non-governmental" since the encouragement

of a strong merchant marine and the availability of port

foecilities in the event of war could be looked upon as functions

within the proper sphere of the federal government.
¢
Any holding that the United States had no power to

lease its property would be a decision of tremendous detri-
ment to the federal government as now functioning since it
would constitute a precedent of such universal application

as to place a serious burden upon its operations and it 1is

to be feared that this sentiment might well motivate a court

to adhere to its long-standing and repeatedly pronounced

general principle of immunity.

Perhaps an excerpt from the argument of Daniel

Webster in M'Culloch v. Maryland, supra, at page 323, might Dbe

applied with equal force to the pier situation. In arguing

=324




that Congress constitutionally possesses the power to

incorporate a bank, he said:
"When all branches of the government
have thus been acting on the existence of tThis
power for nearly thirty years, it would seem
almost too late to cz2ll it in question, unless
its repugnancy with the constitution were plain
and manifest.”
CONCLUSIONS
1. Neither the City of Hoboken nor the State
of New Jersey hzs any right of re-entry or title to property
fronting on River Street between Newark and Fourth Streets
heretofore designoted as Piers 1, 2, 3, 4, 5 and 6.
2. The City of Hoboken does not have a reason-
able chance of successfully imposing a real estate taxX upon
the fee to the above mentioned vropverty inasmuch as title

thereto lies in the government of the Unitea States and is

exempt from such taxX.

SULLIVAN, DONOVAN & HEENEHAN
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