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Civil Appeal No. 42 of 1936.

¢ the Supreme Court sitting as a Court of Appeal.

Before: The Acting Senior Puisne Judge and Frumkin J.

L. KAHN

TNUVA AGRICULTURE
COOPERATIVE SOCIETY . . . . . . Appellants.

V.

SPINNEY'S LTID. . . © o ., o .. .. Kespondents.

Ownership — Goods — Market overt (open market) Sale
of goods on hire purchase — Failure to fulfil conditions of hire-
purchase agreement — Sale of goods by person hiring — Whether
purchaser entitled to retention of goods - Whether ‘‘market
overt’ exists in Palesline — Mejelle, Articles 365 and 378.

A certain refrigerating machine was given by respondents
to the first appellant on hire-purchase. First appellant having
failed to pay the last three instalments under the hire-purchase
agreement, he sold the machine to the second appellant, without
disclosing the fact that the machine was in his pessession by
virtue of a hirve-purchase agreement. The respondents, on becoin-
ing aware of the fact of sale, commenced proceedings in the
Magistrate’'s Court, Jerusalem (Civil Case No. 3/36) against the
appellants and obtained judgment for the return of the machine,
which judgment was confirmed by the District Court of Jerusalem
by its decision in Civil Appeal No. 42/36. Dissatisfied with the
decision of the District Court, appellants appealed by leave on
the point of law quoted in the judgment reported hereinafter.

In dismissing the appeal, the Court of Appeal,

HELD (1) that under Articles 365 and 378 of the Mejelle only the
true owner or his agent may effectively alienate pro-
perty to another, and the fact that the second appellant
purchased the goods, the subject of the hire-purchase
agreement between respondent and first appellant, was
of no avail to the second appellant, because there was
nothing in the Mejelle touching on a bona fide purchaser.

that the law of “market overt” does not apply in
Palestine.

M. Grossman for first appellant.
H. Luchinsky for second appellant.

J. Papo for respondents.

18937
4th Januaryg
Copland Ag. S.P.J,

and
Frumkin J,

CA 42/36
hahn
and another

Vs

Spinney's Ltd,




The respondent, the holder of a cheque drawn by appellant, 1937
on being refused payment, commenced proceedings in the District s Jonuary
«Lourt of Jaffa (Civil Case No, 46/34) claiming the value of the
(leheque. The appellant alleged fraud, duress, and want of consi- Manning Ag. C.J.
deration and asked to be allowed to tender evidence on these Fl.umm',‘,“;‘_
pointa. The District Court refused appellant’s request and gave =
judgment against him. He appealed. CA 149/35

Agnssi

1937 Judgment: This is an appeal, by way of leave granted by
4th:Janqarg the President District Court, Jerusalem, on the following point:

et

Copland Ag. S.P.J.
and
Frumkin J.

“In view of the provisions of Article 378 of the Mejell,
does a person, who purchases goods in good faith from another,
acquire a valid title to the goods against the true owner thereof,
S although the vendor himself had no such title, but merely held
and another the goods under a hire-purchase agreement from the owner, the

v. terms of which he failed to fulfil in regard to payment of cer-
tain instalments? .

CA 42/36

—

In allowing the appeal, setting aside the judgment of the
District Court and remitting the case to it to hear the defendant
and his witnesses and the plaintiff's witnesses, if any, in reply,
and to give a fresh judgment, the Court of Appeal,

V.

Aboutboul
Spinney's Litd.

The facts of the case may be summarised as follows:

The second Appellant bought a refrigerator from the First HELD that in an action on a cheque, where the document itself
Appellant, who had it in his possession by virtue of a hire- i not contradicted, but other matters such as fruad,

—T

1937
5th January
Manning Ag. C.J.

and
Frumkin J.

CA 149/35
Agassi
L

Aboutboul

purchase agreement with the Respondent.

The Appeal before us is limited to one point only, as
framed above by the President District Court, Jerusalem.

This Court holds that under Articles 365 and 378 of the
Mejelle, only the true owner, or his agent may effectively alienate
property to another person. The second Appellant has en-
deavoured to show that his title is based on a bona fide purchase
in market overt. Unfortunately, however, there is nothing in the
Mejelle touching on a bona fide purchaser.

Articles of merchandise bought in the City of London are
said to be purchased in market overt and the purchase cannot
be contested by the true owner, but that is not the rule in
Jerusalem and the law of market overt, as it is called, does
not apply in this country.

For these reasons the appeal is dismissed with costs and
LP. 3 advocate’s fees.

Civil Appeal No. 149 of 1935.
In the Supreme Court sitting as a Court of Appeal.
Before: The Acting Chief Justice and Frumkin /.

DAVID S. AGASSI Appellant.

DAVID ABOUTBOUL Respondent.

Evidence, Oral — Cheques — Admissibility of oral evidence
against a document where contenis of document not contradicted.

duress and want of consideration are alleged, oral evi-
dence may be heard as to the circumstances under which
the cheque was made and negotiated.

M. Doukhan for appellant.

A. Chacron for respondent.

Judgment: This is an action on a cheque. Defendant
admits the cheque. He alleged, however, fraud, duress and
want of consideration and asked to be allowed fo call evidence
on these points. The Court below refused his application

apparently on the ground that none of these defences had been
put forward,

We think the Court below was wrong and their judgment
must, therefore, be set aside and the case remitted to them
with instructions to hear the Defendant and his witnesses on
the above issues, and the Plaintiff's witnesses, if any, in reply,
and then to give judgment in the action.

Costs to abide by the event.

We think that in an action on a cheque where the docu-
ment itself is not contradicted, but other matters such as above
are alleged, oral evidence may be heard as to the circumstances
under which the cheque was made and negofiated.
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High Court No. 104 of 1936.
High Court No. 105 of 1936.

In the Supreme Court sitting as a High Court of Juslice,

Before:

The Acting Senior Puisne, Judge and Khayat J.

*“MACCABI " Histadrut Arzir le Tarbut
HMagoof b'Eretz Israel S'nif
La Histadrut Ha’olamit *“Maccabi”

AGUDAT MACABIAH Opponents.

V.
REGISTRAR OF TRADE MARKS
MAX KHALEF,
frading under the style and firm
of the Laboratories and
Cosmetics Works “ Nered ", Respondents.
Trade Marks — Application for registration of trade mark
“Macabiah™ — Opposition to application by two firms having
the words *Maccabi” and ““Macabiah” in their firm names.
Whether registration may be effected -~ Trade Marks Ordinances,
1921-35, Section 9 (1).

By virtue of an agreement entered into in July, 1834, be-
tween first opponent and the second respondent, the latter was
authorised to produce cosmetic and toilet articles bearing the
mark “Macabiah™, under certain conditions, including payment
of certain fixed amounts to the first opponent, The second res-
pondent failed to pay the amounts due and he applied for regis-
tration of the trade mark “Macabiah”. The opponents filed in
the High Court notices of opposition within the period allowed
them by Section 9 (1) of the Trade Marks Ordinance, the main
grounds of opposition being that they never consented to the
registration by the second respondent of the trade mark * Maca-

biah™ which contained their name, and that the registration of

the snid trade mark would deceive the public by leading them to
believe that the goods upon whiclh or in connection with which the
trade mark is used are being manufactured by the opponents or
that royalties in respect thereof are being paid to the opponenta.

In refusing the oppositions, the High Court,

HELD that the registration of the trade mark “ Macabiah® may
be proceeded with,.firstly, because the word “Macabiah”
is an historic term which all alike may use, and, secondly,
rate the name adopted is not identical
with that of the opposing societies, but is merely a part
thereol.

because at any

A. Levin for opponents.

No appearance by respondents.

Order: This is an opposition filed by the two Opponent
Societies under Section 9 (1) of the Trade Marks Ordinances
1921 and 1935, against the registration of the tfrade mark
“Macabiah”, The petitions were filed under separate actions,
but the Court decides to consolidate them, as the points raised
in both are the same.

The Second Respondent, Max Khalef, has applied to the
First Respondent, the Registrar of Trade Marks, for registration
of the said trade mark, for cosmetic and toilet articles which
he  manufactures.

In July, 1934, the second Respondent entered into: an
agreement with one of the Opponent Societies, whereby he
was authorised to produce goods bearing the mark “Macabiah”
under certain conditions, including payment of fixed amounts to
the Society. It appears that he has failed to pay the said amounts
and hence the present application.

We are of the opinion that the opposition must fail, first
because the word “Macabiah™ is a historic term which all
alike may use, and secondly, because at any rate the name
adopted is not identical with that of the Opponent Society, but
is merely a part thereof.

For these reasons the opposition is refused.

High Court No. 109 of 1936.
In the Supreme Court sitting as a High Courl of Justice.

Before: The Acting Senior Puisne Judge and Khayat iV

MOSES ]. DOUKHAN
LIUBOV DOUKHAN Petitioners.
V.

DISTRICT COMMISSIONER, NORTHERN DISTRICT

COMMISSIONER OF LANDS AND
SURVEYS Respondents.
Rates and taxes — Urban Property Tax — Property appear-

ing in Valuation List No objection by owners of property to

1937

Sth Janudry

Cophind Ag. 'SP,
and
hhayat J.

HC 104/36
HC 105/36
“*Maccahi”
Histadrl
und another
i
Registrar ol
Trade Marks
and another

1837

Sth Janunary
Copland Ag. S.P.J.
and

Khayat J.

HC 109/36

Doukhan
and another

V.
Distriel Comumis-
sioner, Northern
Iistriet,
and another




1937
&th January

Copland Ag. S5.P.J.
and
Khayat J.

HC 109,36

Doukhan

and another
Y.

District Commis-
sioner, Northern
Distriet,

and another

inclusion of their property in Valuation List — Allegation by
owners of exemption for a period of three years — Non-com-
pliance by owners with provisions of Section 14 (1) of Urban
Property Tax Ordinance, 1928 — Liability of owners to payment
of tax.

The petitioners, the owners of a house on which they built
a new storey in 1934, for which storey they applied to the
District Commissioner for exemption but which was included in the
Valuation List as liable to the payment of Urban Property Tax,
failed to give to the Assessment Committee notice in writing of
their objection, specifying the grounds thereof. Payment of the
tax was asked for from petitioners who refused to pay and having
failed in an action in the District Court of Haifa, they petitioned
the High Court for an order nisi to issue to the respondents eall-
ing upon them to show cause why petitioners should not be
exempted from payment of Urban Property Tax for three years
and why respondents should not abstain from demanding and
collecting the tax in question.

In refusing the application, the High Court,

HELD that a person entitled to exemption from payment of
Urban Property Tax, but whose property appears on the
Valuation List, should, if he wishes to object to the
property appearing on such Valuation List, do so to the
Assessment Committee; the property of an exempted
person should not appear on the Valuation List, but if
it does appear then that is sufficient justification for him
to lodge his objection with the Asasessment Committee.

M. Doukhan for petitioners.

Order: This is an application for an order nisi to issue
against the District Commissioner, Northern District, and the
Commissioner for Lands and Surveys, calling upon them fto
show cause why the Petitioners should not be exempted from
payment of the Urban Property Tax in respect of their house
in Haifa, for a period of three years.

The facts of the case are not disputed. It appears that
Petitioners have built a new storey in Haifa, which they allege
ought to be exempted from taxation for a period of three years.
The fact remains, however, that Petitioners’ property did appear
on the Valuation List. The Petitioners say that they do not
object to the valuation, but that they are not liable to pay,
being exempt.

Sec. 14 (1) of the Urban Property Tax Ordinance No, 23
of 1928, provides: —

*Any person who feels himself aggrieved by the Valu-

ation List on the ground that he is not liable to pay the tax

may give to the Assessment Committee

notice in writing of his ebjection, specifying the grounds
thereof =

From this it is clear that a person who alleges exemption,

but whose property appears on the Valuation List, should, if

he is objecting to it, do so to the Assessment Committee. The

property of an exempted person should not appear on the

Valuation List, but if it does appear, then that is sufficient

justification for him to lodge his objection with the Committee.

This point has been raised before the District Court of
Haifa, whose decision is the same as ours outlined above, and
we take this opportunity to say that we agree entirely with that
Court's interpretation of the Law, ;

Petitioners thus failed to take the right course by asking
for leave to appeal on a point of law and appealing it to this
Court as a Court of Appeal, but instead, followed the wrong
procedure by filing this application before the High Court.

For all these reasons the application is refused.

Hight Court No. 110 of 1936.
In the Supreme Court sitting as a High Court of Justice.

Before: The Acting Senior Puisne Judge and Khayat |J.

1. ZEEV KARELITZ

2. SHAUL KARELITZ Petitioners.

V.

THE CHIEF EXECUTION
OFFICER, TEL AVIV

2. ABRAHAM ISAAC ENGELMANN . Respondents.

Immovable property — Application to President District Court
Jor sale of immovable property — Contention that President Dis-
trict Court not empowerd to order sale — Whether correct con-
tention — Land Tranfer Ordinance, 1921.

Application was made under the provisions of the Land
Transfer Ordinance, 1921, to the President of the District Court
of Jaffa for the sale of certain immovable property owned hy
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petitionera in satisfaction of a mortgage in favour of second
respondent, and an order of sale was made accordingly. The
petitionera thereupon applied for an order nisi calling upon the
Chief Execution Officer, Tel Aviv, to show cause why his orde
in Tel Aviv Execution File No. 12770/36 should not be set aside.

In refusing the application, the High Court,

HELD that the President of a District Court is the Officer

authorised by the Land Transfer Ordinance, 1921, to order
the sale of immovable property.

Observations with regard to the competency of a Land
Court to order cancellation of mortgage-deeds on grounds
of fraud, ete.

Solomon Felman for petitioners.

Order: This is an application touching the procedure
established for the sale of motgaged property since the British
Occupation. The novel contention now raised is that the Pre-
sident of the District Court as Chief Execution Officer may not
order sale himself, but may merely execute an order of sale
issued by a competent Court. We do not agree with this theory,
for the Land Transfer Ordinance No. 2 of 1921 clearly provides
that applications for sale must be made to the President of
the District Court.

The petitioner has argued before us that the said provision
means that applications for postponement of sale must be made
to the President. But the Ordinance referred to above speaks
of ‘applications for sale’ and it is inconceivable that applications
for sale should be submitted to a person who has not got the
power to order sale. To put any other construction on the said
provision would be contrary both to logic and law, and this
point is therefore disallowed.

Petitioner’s second point is that the mortgage was procured
by fraud and must not therefore be enforced. To prove this
and cancel the mortgage-deed, the Petitioner has already brought
two actions, one before the District Court and the other before
the Land Court.

The present application is a further attempt to raise the
same question before a third Court. The District Court has
dismissed the action, but the one before the Land Court is
still pending.

Now whereas the Land Court is the competent Court to
cancel a mortgage-deed, which is vitiated by fraud, and whereas
the action ‘is still pending before it, this Court sees no reason
to interfere, and the application, therefore, is dismissed.

High Court No. 27 of 1936.

[n the Supreme Court sitting as a High Court of Justice.

Before: Copland J. and Frumkin J.

RACHEL HARI Petitioner,

V.
CHIEF EXECUTION OFFICER, HAIFA

HAIM HARI Respondents.

Religious Court (Rabbinical Court) Constitution of a
Rabbbinical Court must be of at least three members.

A\ Rabhinical Court, to he ;-|u|r-'!'ll\' conatituted in aceordance
with the regquirements ol the Jewish law, must be conatituted of

at least three members,

The faclts giving rise to fhis application appear in the
judgment of the High Court.

Juacob Levy for petitioner.

Hanna Asfour for second respondent.

Order: The parties in Ihis case¢ appear before this
Court for the second ftime after a short interval in the very
same matter of alimony claimed by Applicant from her husband,
the second Respondent.

In the first action the present second Respondent was
Applicant and he objected to the execution of an interlocutory
judgment against him issued by the Rabbinical Court of Appeal
ordering him to pay, as a temporary measure, pending a final
judgment, certain sums as alimony to his wife. Against that
judgment he produced what purported to be another judgment
of the Rabbinical Court of Appeal signed by two Judges only,
other than those of the three Judges who signed the judgment
in favour of the wife. The Chief Execution Officer had then
ordered the execution of the judgment signed by the three. The
husband applied to the High Court for an order for stay of
execution and his application was refused for reasons not stated
in that order,

Since then the wife obtained the final judgment from the
Rabbinical Court of Appeal which she put into execution. The
husband again produced a fresh order from the two Judges of
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the Rabbinical Court of Appeal referring to their previous
decision that the husband is not liable to pay any alimony. The
Chief Execution Officer now refused execution for reasons which
he considered self-evident but are not shown in his order.

This time the wife applied to this Court, and obtained an
order nisi, of which this is the return date.

The main issue in this case is whether or not there are
in fact two contradictory judgments or two sets of judgments
issued by the Rabbinical Court of Appeal. In order to decide
this point it is only necessary to decide whether two Judges
alone do form a properly constituted Rabbinical Court of Appeal.
The Chief Rabbi Meir, who is one of the Presidents of the
Rabbinical Council of Palestine, in a letter to the Chief Exe-
cution Officer, stated that a Court of Appeal must be constituted
of at least three members, and it is a well known rule of
Jewish Law that any Rabbinical Court, even sitting in first
instance, must always be composed of three Judges.

Moreover, the two Judges when signing what is said to
be a judgment in favour of the Second Respondent, apparently
being aware of the fact that a judgment signed by two Judges
only is not binding, relied on a previous decision given with
the authority of the late Chief Rabbi. But this does not alter
the fact that as against a judgment issued by a properly consti-
tuted Court, the second Respondent relies upon a document
which is clearly no judgment at all.

The order nisi is therefore made absolute with costs to
include LP. 5. -advocates fees.

Civil Appeal No. 33 of 1936.
In the Supreme Court sitting as a Court of Appeal.
Before:

The Acting Chief Justice and Copland J.

LEA KRAMER Appellant.

1. ITZCHAK KIPNIS

2. JACOB GUTTERMAN Respondents.

Appeal, Leave fo — Not necessary to serve other party with
application for leave to appeal.

“Grant of leave forty-five days after judgment

Appeal Decision selting aside arbifration award in
workmen's compensation matter subject fo leave to appeal
Application for leave made ten days after delivery of judgment —
Filing of appeal
six days after grant of leave Article 181 of Ottoman Code
of Civil Procedure inapplicable to such cases.

Supreme Court, sitting as a Court of Appeal Provision
in Workmen’'s Compensation Ordinance, paragraph 3 of Third
Schedule, not repugnant to or inconsistent with Palestine Order
in Council, Article 43 — Palestine Order in Council, Article 17,

At the hearing of this appeal, which arose out of a claim
under the Workmen's Compensation Ordinance, three preliminary
objections to the hearing of the appeal were raised by counsel
for first respondent; the objections so raised appear in the judg-
ment reported hereinafter.

In overruling the preliminary objections, the Court of Appeal,

HELD (1) that it was not necessary to serve the other party with
notice of the application for leave to appeal to the
Supreme Court which was made to the President of
the District Court under Section 2 of the Third Schedule
to the Workmen's Compensation Ordinance; such appli-
cation may be made ex parte,

that the provisions of Article 181 of the Ottoman Code of
Civil Procedure were not applicable to cases in which
leave to appeal was required, and as there was no
provigion in law to meet a case such as the present,
the only question to be considered in order to determine
whether the appeal was in time or out of time was
whether the appellant showed due diligence in prose-
cuting his appeal once leave to appeal was granted.

that the provision in the Workmen’s Compensation Or-
dinance giving an aggrieved party the right to appeal
a decision of a President of a District Court in work-
men's compensation matters to the Supreme Court
sitting as a Court of Appeal by leave of the President
was not repugnant to or inconsistent with the Order
in Council. It cannot be said that an ordinance extend-
ing the jurisdiction of the Supreme Court sitting as a
Court of Appeal as to the tribunals from which appeals
may be heard is in any way repugnant to or incon-
sistent with the Order in Council, and if an ordinance
grants special jurisdiction to a President of a District
Court and nominates an already existing Court to which
an appeal may be made such ordinance is not repug-
nant to or inconsistent with the provisions of the
Order in Council which fixed the respective Courts
which should exercise jurisdiction in Palestine and the
jurisdiction which they should exercise at the date the
Order in Council was made.
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Observations with regard to the High Commissionen’s poy-
era to promulgate Ordinances by wirtue of the powers con-
ferred by Article 17 of the Order in Council.

CA 144/31, 1 P.L.R. 704
CA 1/34, 2 PLR. 127

Followed :

I. Barshira for appellant.

M. Seligman for first respondent — Second respondent did
not appear.

Manning, Ag. C.J: This is an appeal arising out of a claim
under the Workmen’s Compensation Ordinance. The arbitrator
awarded compensation to the widow of one Abraham Kramer but
under Section 3 of the Third Schedule to the Ordinance submitted
certain questions of law for the decision of the President of
the District Court of Jaffa. The effect of the Relieving President'’s
decision was to upset the award, but he granted leave to appeal
to this Court.

2. The respondent Gutterman did not appear. Mr. Seligman,
who appeared on behalf of the other respondent, raised three
preliminary objections to the hearing of the appeal, and as
they raise questions of importance, we have deemed it necessary
to decide them before proceeding to hear the appellant, The
first objection was that no notice of the application for leave
to appeal was served on the respondent. The record shows
that after the Relieving President had given his decision the
appellant’s advocate asked for leave to appeal, and it was
intimated to him that he should make a written application.
This was done, and on the 9th March 1936, the Relieving
President granted leave to appeal. Mr. Seligman’s objection is
that this order was made without giving him an opportunity of
being heard.

3. There are conflicting decisions of this Court as to
whether such an order can be made ex parte. They are reviewed
in the case of Ibrahim Khalil v. Jad el Khoury ( Civil Appeal
No. 144 of 1931) and this latter decision was followed in the
case of Jacob v. The Hafalil Transport Company and others
(Civil Appeal No. 1 of 1934). These two cases decided that a
distinction must be made between an application for leave to
appeal made to a Court and an application made to a President
and that in the latter instance it is not necessary to serve the
respondent with notice. The decision in the latter case was
exactly on the point raised in this case, as the appeal arose
out of an arbitration under the Workmen’s Compensation Ordi-

nance. The point is one of procedure and the decision is all
that litigants have to guide them. Consequently, whatever opinion
I might hold as to whether that case was correctly decided, |
feel that 1 am bound to follow it and to decide that it was
not necessary to serve on the respondent a notice of the appli-
cation for leave to appeal.

4, The second objection was that the appeal was filed
out of time. The decision of the Relieving President was deli-
vered on January 24th, application for leave to appeal was
filed on February 3rd, leave to appeal was granted on March
dth, and the grounds of appeal were filed on March 15th.

5. Article 181 of the Code of Civil Procedure requires
that an appeal be filed within 30 days of the judgment. No
provision is. made for cases in which leave to appeal is
required. In the present proceedings it is clear that the appellant
could not comply with the relevant provision, as leave was not
granted fill forty-five days after the judgment. This was not
due to any fault of the appellant, he applied for leave in open
Court as soon as the judgment was delivered, and in compliance
with the instructions of the Court he filed his written application
ten days alter the judgment. His grounds of appeal were filed
six days after leave was obtained. It would be obviously unfair
to apply Article 181 of the Civil Procedure Code to the circum-
stances ‘of this case. That article of the Code does not, in my
opinion, apply fo a case in which it is necessary to obtain
leave to appeal, and there being no relevant provision to meet
the case, the only question to be considered is whether the
appellant showed due diligence in prosecuting his appeal once
leave to appeal was granted. This he has clearly done.
Mr. Seligman’s second objection must be overruled.

6. His third objection was that this Court has no juris-
diction to hear this appeal. He relies on the wording of Article 43
of the Palestine Order-in-Council, 1922. The first part of this
article reads as follows:

“43, There shall be established a Court to be called the
Supreme Court of which the constitution shall be prescribed
by Ordinance. The Supreme Court sitting as a Court of
Appeal shall have jurisdiction subject to the provisions of
any Ordinance to hear appeals from all judgments given by
a District Court in first instance or by the Court of Criminal
Assize or by a Land Court.”

7. Mr. Seligman says the jurisdiction of this Court is
Strictly confined to the matters set out. It can hear appeals from
a District Court only when the judgment of that Court is a
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first instance judgment. It can hear appeals from judgments
given by a Court of Criminal Assize or by a Land Court.
Mr. Seligman interprets “subject to the provisions of any Or
dinance” to refer only to Ordinances which limit the right of
appeal. His argument is that the judgment now appealed from
is not a judgment in first instance, nor is it a judgment of any
of the Courts mentioned in Article 43; it is a judgment of a
President of a District Court by virtue of a special jurisdiction
conferred on him by the Third Schedule to the Workmen's
Compensation Ordinance. The High Commissioner, he says,
cannot promulgate Ordinances inconsistent with the provisions
of the Order-in-Council; the Order-in-Council has fixed the
jurisdiction of this Court, and that jurisdiction cannot be en-
larged or diminished except by amending the Order-in-Council.

8. This objection must also be overruled. The High
Commissioner’s powers to promulgate Ordinances are laid down
in Article 17 of the Order-in-Council. He may promulgate such
Ordinances as may be necessary for the peace, order and good
government of Palestine. His powers are limited by the condi-
tions set out in the article, and it is interesting to observe that
he has no power to promulgate an Ordinance which shall be
in any way repugnant to or inconsistent with the provisions of
the Mandate, but the Article is silent as to whether he has the
power to promulgate an Ordinance repugnant to or inconsistent
with the provisions of the Order-in-Council. It is unnecessary
to consider this question, as it cannot be said that an Ordinance
extending the jurisdiction of this Court as to the tribunals from
which apppeals may be heard is in any way repugnant to or
inconsistent with the Order-in-Council. The High Commissioner
may make Ordinances for the good government of Palestine,
and in the exercise of his powers he has promulgated an Ordi-
nance dealing with workmen’s compensation and specifying
the manner in which claims shall be heard and finally adju-
dicated. If the Ordinance grants special jurisdiction to a Pre-
sident of a District Court, and nominates an already existing
Court to which an appeal may be made, this is not repugnant
to or inconsistent with the provisions of the Order-in-Council
which fixed the respective Courts which should exercise juris=-
diction in Palestine and the jurisdiction which they should
exercise at the date the Order was made.

9. The preliminary overruled and the

appeal will proceed.
Copland J :

objections are

I concur.

- 15 —

« Civil Appeal No. 151 of 1935.

In the Supreme Court sitting as a Court of Appeal,

Before: The Acting Chief Justice and Abdulhadi |.

SHEIKH MAHMOUD SHAHEEN
V.

MAHMOUD ALl ABU JARADEH,
and two others iy gl

Appellant.

Respondents.

Contracts — Members of a party to a contract many —

Joint promise made to them — Some of them cannot sue on

contract.

Under the terms of a contract the appellant formed the first
party and the three respondents together with three other
persons formed the second party. A breach of contract by the
appellant was alleged and the three respondents sued the ap-
pellant in the District Court of Jaffa (Civil Case No. 181/34) in
damages for breach of contract. The point was raised that the
respondents could not sue without joining the other persons,
who, together with the respondents, formed the second party to
the contract. The District Court overruled this objection, amended
the claim to one half and gave judgment for respondents for
LP. 100. The appellant appealed. The same point was also raised
in the Court of Appeal.

In allowing the appeal, the Court of Appeal,

HELD that the respondents and the other three persons formed

a joint party to the contract, namely the second party,
because the covenants made to and by the second party
were made generally without any words of severance,
and such being the position, the three respondents could
not sue without joining the other three persons with them.

E.D. Goitein for appellant.
Sheikh Ragheb Abu Su’oud Dajani for respondents.

Manning, Ag. C.J: This appeal arises out of a contract made
between the appellant, of the first part, and the three respondents
and three other persons, of the second part. A breach by the appel-
lant was alleged, and the three respondents sued for damages
which had been fixed at LP. 200. When the case came before the
District Court, Mr. Goitein on behalf of the appellant contended
that the three respondents could not sue without joining the
other parties of the second part. The Court overruled his
objection on the assumption that each party of the second part
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owned one-sixth of the property involved and was consequently
entitled in case of breach to one-sixth of the damages. It amended
the claim by reducing the damages claimed by one-half and
then proceeded to hear the action on its merits,

The Court found that the appellant had committed a breach
and awarded the respondents LP. 100 damages. The appellant
appealed and Mr. Goitein took the same objection which he
had taken in the Court below.

It is admitted that there is no provision in the Ottoman
law to meet a case of this kind. The point must therefore be
decided according to the law of England, and this means simply
that the contract has to be scrutinised to see whether it.is joint,
several, or joint and several. In the first place it may be remarked
that the assumption by the Court that each party of the second
part owned one-sixth of the property concerned is unfounded:
it was admitted by the respondents that they owned the greater
part of the subject matier of the contract.

The provision of the contract relating to damages is as
follows :

“Any party who commits a breach of the contract shall

pay to the aggrieved party the sum of LP. 200 plus the

price paid.”

In case of a breach by the appellant, “ the aggrieved
party” clearly means the six parties of the second part. The
making of the contract arose out of a partition of property in
which all the parties were interested, but from what has been
said above il is clear that they were not equally interested, that
is some owned a greater percentage than others, but at the
same time they held it in undivided ownership. The covenants
made to and by the second party are made generally without
any words of severance. Their interests are clearly joint and it
is to their interest that they should be construed jointly. The
law therefore is as stated in Halsbury’s Laws of England,
Vol. 7, p. 337:

“Where a promise is made to several persons jointly,
they are entitled collectively to performance of it. Proceed-
ings to enforce the performance of such a promise can
only be' taken in the names of all the joint promisees;
one of them cannot sue alone, because the promise was
made to all of them jointly, and not to any of them sepa-
rately.”

I am therefore in agreement with Mr. Goitein that the

three respondents could not sue alone for damages for a breach
of this agreement.

T D

Mr. Goitein had another ground of appeal. One of the
conditions of the contract was that the second party undertook
to confirm the map in the Tabu. The appellant says this was
not done, and the Court below have made a finding to this
effect. It is clear from the evidence that this breach by the
second party prevented the appellant from fulfilling his obliga-
tions under the contract. The Court below took the view that
this did not matter as the appellant had waived any objection
on this score and had not mentioned this breach of the agree=
ment in his notarial notfice. I do not agree with this. There can
be no question of waiver when the fact is that the appellant
was prevented from fulfilling his agreement by a breach of that
same agreement by the respondents. He pleaded this in his
defence and he also did mention it in his notarial notice. This
ground of appeal also succeeds. In my opinion the appeal
should be allowed with costs, to include LP. 2 advocate's fees.

Abdulhadi J: The first point to be decided in this appeal
which arose out of an agreement made between the appellant,
on the one part, and the three respondents together with three
other persons, on the other part, is whether or not the respon-
dents are entitled, without joining the other  three persons
forming with them the second party, to claim their shares of
the stipulated damages in case of a breach.

The second point argued by the appellant’s counsel was
whether the appellant or the respondents committed the breach.

As regards the first point 1 am of the opinion that the
respondents alone, without joining the other three persons,
cannot claim their shares in the damages as the appellant
undertook to carry out certain things to all persons forming
the second party to the agreement. Further, the notarial notice
sent to the appellant was sent by the three respondents only and
not by the other three persons. In the circumstances the appellant
is not liable to pay damages for non-fulfilment of his undertakings
made to the second party on the claim of some of that party.

As regards the second point | concur with the judgment
of the learned Acting Chief Justice and hold that the respondents,
not having confirmed the map in the Land Registry, prevented
the appellant from fulfilling his undertakings.

The appeal should be allowed, the judgment set aside and
the respondents’ claim dismissed with costs to include LP. 2
advocate’s fees.
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Civil Appeal No. 128 of 1935.
In the Supreme Court sitting as a Court of Appeal.

Before: The Acting Senior Puisne Judge and Frumkin J.

1937 YUSEF KHALIL MUHAMMAD Appellant.

st January v

Copland Ag. S.P.J.
and
Frumkin J.
== Evidence, Oral
CA 128/35

Muhammad

YUSEF ALl HAMAD

Respondent.

Whether admissible against a document.

The appellant claimed from the respondent a sum of LP, 60,

Hamad by virtue of a promissory note. The defence was that no consi-
deration was given for the note and that it was given on trust.
The Magistrate’s Court heard the evidence of the appellant and
the respondent and the arbitrators who were dealing with the
dispute between appellant and respondent. The Magistrate found
in favour of the defence and dismissed appellant’s action., An
appeal to the District Court (Civil Appeal No. 222/3%) was ulso
dismissed. Appellant appealed by leave to the Supreme Court on
the point of law stated in the judgment of the Court of Appeal
reported hereinafter.

In allowing the appeal and remitting the case to the Magis-
trate’s Court to hear it afresh and to give judgment accordingly,
the Court of Appeal,

HELD that where the maker of a promissory note alleges as
against the payee that, althoungh the consideration is in
the body of the note declared to have been ** received in
cash”, in fact no consideration was received and the note
was given on trust, the Court may not hear the evidence
of witnesses other than the parties to prove that allegation.

Observations with regard to the admissibility of evidence
of arbitrators regarding admission against a document.

Sh. Mizrahi for appellant.

Rashed Haddad for respondent.

Judgment: This is an appeal by way of leave granted
on the following point of law: —

“Where in a promissory note the maker alleges as
against the payee that although the consideration is in the
body of the note declared to have been ‘received in cash’,
in fact no consideration was received and the note was given
on trust, the Court may hear the evidence of witnesses
other than the parties to prove this allegation ™.

Our reply to this is in the negative.

19

It is true that an admission made before Arbitrators may 1937
be admissible in certain cases, but where the arbitrators give 2fatJanuery
evidence, as in this case, regarding an admission against a do- Copland Ag, S.P.J.
cument, then certainly their evidence is inadmissible and was and
) Frumkin J.
wrongly received. gLy

CA 128/35

This poin “ided s o : :
point has been decided so often, that we must EXPress  yinmmad

our surprise that leave to appeal on it is granted and comes
before us for yet another decision in 1937.

Ve
Hamad
The appeal is, therefore, allowed and the case remitted to
the Magistrate’s Court to hear the case afresh and give judgment
accordingly.

Costs to be costs in the action.

High Court No. 76 of 1936.

In the Supreme Court sitling as a High Court of Justice.

Before: The Acting Chief Justice and Frumkin i
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CHIEF EXECUTION OFFICER, JERUSALEM e
FREIHA BABAYOFF

JOSEF BABAYOFF Petitioner.

HC 76/36
Babayoff

Respondents.

Jurisdiction — Religious Court (Rabbinical Court) — At
time of commencement of proceedings matter in controversy within e W T
exclusive jurisdiction of Rabbinical Court During pendency of and another
proceedings change in law made Rabbinical Court competent to
deal with matter only by consent of parties — Objection to Juris-
diction — Amendment to law not retroactive — Rabbinical Court
overruled objection and assumed jurisdiction Whether Rabbin-
ical Court vested with jurisdiction.

Ve

Proceedings for alimony were commenced in December, 1934,
!1}' the second respondent against the petitioner before the Rabbin-
.11:11[ Court of Jerusalem, both parties being subject to the exclusive
jurisdiction of the Court, By the Palestine (Amendment) Order in
L‘mfncil. 1935, which came into force on the 1st of April, 1935, the
petitioner, who was not up to that date a foreigner, became
thereafter a foreigner within the meaning of Article 59 as amended
by the said Palestine (Amendment) Order in Council, 1935, At the
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hearing of the case by the Rabbinical Court which took place on the
28th April, 1935, petitioner objected to the Rabbinical Court assuming
jurisdiction on the ground that he was a foreigner, and that unless
he consented to the jurisdiction the Rabbinical Court ¢ould not as-
sume jurisdiction. The Rabbinical Court overruled the objeetion
and gave judgment awarding alimony. Execution of the judgment
in question was ordered, and the petitioner having failed to pay
the amounts due, an order for his imprisonment was made.

Thereupon the petitioner applied for and obtained an order nisi

calling upon the Chief Execution Officer to show cause why the

warrant of imprisonment should not he cancelled and why he
should not be ordered to refrain from proceeding to execution:
his main argument being that the Rabbinical Court acted without
jurisdiction, he being a foreigner (a Persian subject) within the
meaning of Article 59 of the Palestine Order in Council, as
amended.

In discharging the rule nisi, the High Court,

HELD that, in the absence of anything in the Palestine (Amend-
ment) Order in Council, 1935, showing an intention to
vary any right acerued or obligation incurred before it
was made, the Rabbinical Court was correct in deciding
the question of jurisdiction according to the law as it
existed when the action was commenced and not according
to the change in the law which was effected during the
pendency of the action.

M. Levanon for petitioner.

N. Marein for second respondent.

Judgment: 1. In December 1934 a legal proceeding for
alimony was brought before the Rabbinical Court, Jeruselem,
by one Freiha Babayoff against her husband, the petitioner in
these proceedings. At that time the petitioner was subject to
the jurisdiction of the Rabbinical Court, but by an amendment
of the Palestine Order in Council he became a foreigner on
the Ist April 1935 and the Rabbinical Court has no jurisdiction
over foreigners where alimony is concerned unless all the parties
consent. The hearing took place on April 28th. The objection of
the petitioner to the jurisdiction was overruled, and he was
ordered to pay his wife LP. 4. a month.

2. He was entitled to appeal to a higher Rabbinical Court
but he did not do so. He made default in the payment of the
alimony ordered and an order for his imprisonment was made
by the Chief Execution Officer, Jerusalem. He has applied to
this Court for an order to issue to the Chief Execution Officer
to show cause why the warrant of imprisonment should not be
cancelled — in other words he asks that the Chief Execution
Officer be ordered to refrain from proceeding to execution
against him,

3. Mr. Levanon, who appeared on his behalf, devoted
his whole argument to showing that the decision of the Rabbin-
*sal Court on the questibn of jurisdiction was wrong, and that
therefore this Court should interfere to prevent the imprison-
ment of the petitioner. He urged that this Court is bound to
interfere when the invalidity of the Rabbinical Court's decision
is obvious. But the invalidity of their decision is anything but
obvious. In the Seventh Edition of Maxwell on the Interpreta-
tion of Statutes it is stated at page 192:

“When the law is altered during the pendency of an
action the rights of the parties are decided according to
the law as it existed when the action was begun unless the
new statute shows a clear intention to vary such rights,”

4. The amendment of the Palestine Order in Council to
which I have referred shows no intention to vary any right
accrued or obligation incurred before it was made. On the prin-
ciple of interpretation set out above a Civil Court in Palestine
would decide the question of jurisdiction in the same way as
the Rabbinical Court did, i.e. according to the law as it existed
when the action commenced in 1934, and not according to the
change in the law which was effected during the pendency of
the action.

5. The order nisi will be discharged with costs for the
second respondent to include LP. 2. advocate's fees.

Land Appeal No. 52 of 1935.

I the Supreme Court sitting as a Court of Appeal.

Before: The Acting Chief Justice, Khaldi J. and Abdulhadi ].

1. RAJI EL ISSA

2. BAHJAT EL ISSA . Appellants.

V.

BUTROS DEEB KHAMMAR . . . . . . Respondent.

Jurisdiction Religious Court (Greek Orthodox Court ) —
Immovable property — Miri land — Administration — Minors —

{1{11{m‘m‘menf of guardian {o minors by Religious Court — Author-
isation of Religious Court to one of guardians to sell certain
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land belonging fo minors — Claim of land after minors became
of age -— Whether Religious Courf competent to authorise sale —
Whether administration of miri land within jurisdiction of Reli-
gious Court — Ottoman Land Code, Article 52 Stccession
Ordinance, Sections 6 and 19.

Supreme Court Decisions, Previous — Binding effect of
previous decisions of Supreme Court.

Two persons were appointed by the Greek Orthodox Court
of Acre as guardians of the children of the deceased Deeb
Khammar., Some two yeara after, the said Religious Court gave
permission to one of the guardians to sell certain land belonging
to the minors to the appellants. The respondent, one of the minor
children of the deceased Deeb Khammar, on becoming of age,
instituted an action in the Land Court, Haifa (Land Case No. 100/3%)
against the appellants for the recovery of his share in the land
80 sold. The Land Court, in giving judgment in favour of respon-
dent, held that the Religious Court was not competent to author-
ise the sale and that the appellantsa were not purchasers in good
faith. Hence thia appeal.

In allowing the appeal and setting aside the judgment of
the Land Court, the Court of Appeal,

HELD (1) that by virtue of the provisions of Sections 6 and 19 of
the Succession Ordinance the administration of the
property of the minors, which was admitted to be
miri land, was within the jurisdiction of the Religious
Court and that the said Religious Court (in this case
the Greek Orthodox Religious Court) had the power to
authorise the sale of the property of the minor, and
that the provisions of Article 52 of the Ottoman Land
Code could have no application to the present case where
the sale had been authorised by the Religious Court.

2) that in principle the Supreme Court ought to follow
its own decisions, but as the law of Palestine may be
said to be still in ita infancy, the Supreme Court is
not precluded from overruling its previous decisions,
unless they have remained unchallenged for a consi-
derable length of time.

Disapproved: LA 55/32, 2 P.L.R. 11.

N. Abcarius for appellants.

Hassan Hawa for respondent.

Judgment: In 1930 the Greek Orthodox Religious Court at

Acre appointed two persons as guardians of the children of
one Deeb Khammar, of whom the respondent was one. In 1932

LB

the said Court gave permission to one of the guardians to sell
certain land belonging to the minors. The land was sold and
the appellants became the purchasers. The respondent came of
age in 1934 and insfituted an action against them in the Land
Court for the recovery of his share in the land, He was suc-
cessful, and the appellants now seek the reversal of the decision
of the Land Court.

That Court held, in the first place, that the Religious
Court was not competent to authorise the sale; and in the
second place that the appellants were not purchasers in good
faith. In holding that the Religious Court was not competent it
relied on Article 52 of the Ottoman Land Code which reads as
follows:

““Natural and appointed guardians of minors of either
aex cannot transfer to another or to themselves land which
has devolved on their wards by inheritance, or in any way
come into their possession, under pretext of payment of
debts, expense of maintenance or otherwise. Should they
do so the wards have the right, for tén years after attaining
their majority or after having become capable of having
possession, to reclaim from the possessor through the Offi-
cial the restoration and possession of their property. If they
die before attaining their majority the land will pass to
their heirs, and in default it will become subject to the
right of tapu. But when it is shown that chiftliks belonging
to minors of either sex cannot be managed by their guard-
ians except in a manner which occasions loss to the wards,
and that, the appurtenances of the chiftlik being valuable,
it would be injurious to the wards to leave them to be
destroyed or lost, and that in these circumstances the sale
of it would be sanctioned by the Sheria Law, if it is proved
that retention of the land alone would, by reason of it
being separated from the buildings and other appurtenances,
be injurious to the interests of the minor the sale of the
land and its appurtenances at the true value is allowed
after getting a hudjet from the Sheria Court. When a sale
has been effected under these conditions minors will have
no right to claim the restitution of the chiftlik or its appur-
tenances after attaining their majority. The same provisions
apply to the land of lunatics and imbeciles.”

It also relied on Section 20 of the Succession Ordinance,
1923, and held that under that section it was only the President
of the District Court who had authority to permit a sale of the
immovable property of the minors in this case. Under that
Section the President of a District Court may, upon the appli-
cation of a guardian, authorise the sale of the property of a
minor. It seems, however, that the Land Court, in holding as
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above, neglected to. consider the effect of the last paragraph of
the ‘section, ‘which reads as follows:

“The powers under sub~sections (a), (b) and (¢) of this sec
tion may, subject to the law of the Community, be exercised
by the Court of a Community with reference to the property
of any minor the administration of which is within the
jurisdiction of such Court.”

Sub-section (a) is the one which authorises sale. It is cleas
then that a Religious Court may authorise the sale of the pro-
perty of a minor, but this power is subject to two conditions,
(a) that there must be nothing in the law of the Community to
prevent the exercise of the power; (b) that the administration
of that property is within the jurisdiction of the Religious Court.

It has not been urged that there is anything in the law of
the Greek Orthodox Church preventing the exercise of the power
of authorising a sale. The question to determine in this case is
therefore whether the administration of the property, which is
admitted to be miri land, is within the jurisdiction of the Greek
Orthodox Religious Court,

Sections 6 and 19 of the Succession Ordinance are follows:

“B, (1) The Courts of each of the specified
Communities shall have jurisdiction in matters relating to
the intestate succession upon death to persons who at the
date of their death were members of the Community.

Religious

(2), Subject to the provisions of Section 19 hereof, the
estates of such persons shall be administered and distributed
in accordance with the law of the Community. Provided
that the Court of the Community may, upon being invited
so to do by any person beneficially interested in such
estate, regulate its distribution in accordance with the
provisions of the Ottoman Law, subject, nevertheless, to
any testamentary disposition made by the deceased, so far
as such disposition is permitted.”

“19. Every Court having jurisdiction in matters of suc-
cession shall, in all cases, determine the rights of succession
to miri land in accordance with the provisions of the
Ottoman Law set forth in the Second Schedule hereto, and
the said provisions shall be applied notwithstanding any
disposition made or power of attorney given by the deceased
intended to take effect after death, whether by way of will
or otherwise,”

The Greek Orthodox Church is one of the specific reli-
gious communities under the name of the “Eastern (Orthodox )
Community.” The intestate in this case was a member of that

Community at the time of his death. The Religious Court of
the Community had therefore, under Section 6, jurisdiction in
all matters relating to the succession, and it is quite clear from
the wording of sub-section (2) that these matters include the
administration and distribution of the estate. The section is
general in its terms, and, unless there is anything to the contrary
in section 19, the jurisdiction extends to the administration 'of
miri land. There is nothing to the contrary in Section 19, which
simply lays down how the succession to ' miri land is to be
determined and does not in any way detract from the powers
of the Court to administer the estate,

It is clear therefore that the administration of the property
of the minor in this case was within the jurisdiction of the Greek
Orthodox Religious Court, and that that Court had the power to
authorise the sale., Having that power, it is immaterial whether
it authorised one guardian or two to conduct the sale. Article 52
of the Ottoman Land Code, which 1 have set out above, must

be read together with Section 20 of the Succession Ordinance
and its provisions can have no application where the appointed
guardian is authorised to sell by the Religious Court.

Hassan Eff. Hawa, who appeared for the respondent, cited
the case of Sara Vijansky v. Khojainoff and others, Land Appeal
N. 55 of 1932, decided on 6th April, 1933. In that case this Court
decided that a Religious Court had no power to appoint an admin-
istrator to administer and distribute the miri land of an intestate.
The reason given was that the administration of miri land was
not a matter to which the law of the Community could apply,
because the rights of succession have to be determined not in
accordance with the law of the Community, but in accordance
with the provisions of the Ottoman Law. If I may say so with
respect, this is a misreading of the effect of Sections 6 and 19
of the Succession Ordinance. Section 6(1) gives to the Courts
of the Religious Communities, jurisdiction in all matters relating
to intestate succession. Section 19 refers to “Every Court having
jurisdiction in matters of succession’ and the Courts of the Reli-
gious Communities are consequently included. They are therefore
given jurisdiction to determine the rights of succession to miri land,
but they are enjoined to do so in accordance with the Ottoman
Law and not in accordance with the Law of the Community.
The clear meaning of Section 6(2) is that the Court of the
Community shall administer and distribute the estates of all
intestates who at the dates of their death were members of the
Community no matter of what description of property the estate
may consist, and the only effect of Section 19 is that in the
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case of miri land different principles of succession have to be
applied. The administration of miri land is therefore within the
Jurisdiction of the Courts of the Religious Communities,

Hassan Eff. Hawa has urged that the decision is binding
on this Court. A perusal of decided cases shows that this
Court has not always regarded itself as bound by its own
decisions. | agree in principle that this Court nughi to follow
its own decisions. But the law of Palestine may be said to be
still in its infancy, and [ think that this Court is not precluded
from overruling its previous decisions, unless they have remained
unchallenged for a considerable length of time. : '

The Court below found that the appellants were not pur-
chasers in good faith on the ground that they ought to have
known that the sale to them was not allowed by law. As it
turns out that the sale was authorised by law, all that is neces-
sary to say is that this finding was not justified.

In the Court below the respondent had a further objection
in that the sale was not carried out by public auction in accord-
ance with the order of the Religious Court, The finding of the
Court below on this point is not as clear as it might be, but
I take it to mean that the respondent had failed to prove that
this auction did not comply with the order of the Religious
Court. '

The appeal is allowed, the judgment of the Land Court
is set aside with costs here and below. Costs here to
LP. 5 advocate’s fees.

include

Assize Appeal No. 6 of 1936,

In the Supreme Court sitting as a Court of Appeal.

Before: The Acting Chief Justice, Evans R|P.D.C. and Kha yat J.

ALl ADAM IBRAHIM NOURI . Appellant.

V.

ATTORNEY GENERAL Respondent.
Repeal — Law under which accused tried repealed —

Repeal does not affect liability to conviction — Interpretation
Ordinance, Section 5.

e AL

Evidence — Depositions — Procedure to be followed where
certain depositions are to be put in in evidence Trial Upon
Information Ordinance, Section 34 — Evidence wrongly admitted
does not affect conviction where there is other sufficient evidence
to support conviction — Evidence Ordinance, Section 9.

Nouri was charged before the Court of Criminal Assize
sitting at Haifa (Criminal Assize Case No. 24/36) with having
discharged a firearm at a member of Hia Majeaty's Military Forces
with the intention of assisting the enemy, contrary to Regulation
BA (a) of the Emergency Regulations, 1936. He was convicted of
the offence charged and sentenced to death. He appealed. The
arguments urged on his behalf were that the trial was improper
inasmuch as appellant was tried under the Emergency Regula-
tions, 1936, which were repealed by the coming into force of the
Palestine Martial Law (Defence) Order in Council, 1936, which
repealed the Palestine (Defence) Order in Council, 1931, under
which the regulations were made, and that certain depositions
were wrongly admitted in evidence in that Section 34 of the
Criminal Procedure (Trial Upon Information) Ordinance was not
complied with,

In dismissing the appeal hy majority (Khayat ]J. dissenting),
the Court of Appeal,

HELD (1) that the regulations made under the Palestine (Defence)
Order in Council, 1931, under which the appellant was
convicted on the 26th October, 1936, were repealed as
from the 30th September, 1936, the date on which the
Paleatine Martial Law (Defence) Order in Council, 1936,
came into force, because the latter Order in Council did
not contain a saving clause preserving the regulations
made under the former Order in Council. But the repeal
of the regulations was of no assistance to the appellant,
because Regulation 22 of the Emergency Regulations
provided that the Interpretation Ordinance should apply
to the regulations, the natural meaning of which regu-
lation was that the Interpretation Ordinance was to apply
to those regulations as if they were regulations made
under an Ordinance instead of under an Order in Council,
and by Section 5 of the Interpretation Ordinance the

repeal of the Emergency Regulations, 1936, could not
affect any punishment incurred in respect of any offence
against the Regulations committed before that date, and
any legal proceedings in respect of such punishment
may be inatituted as if there had been no repeal.

that in order that a deposition of a witness may be read
at the trial as evidence in the case, the various matters
set out in Section 34 of the Trial Upon Information Or-
dinance must be strictly proved, and proved in the
ordinary way by oral evidence; and when this has
been done the deposition may be read if it is signed by
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the Magistrate, But the admitting in this present case of
such wrong evidence was of no avail to the appellant
in view of the provisions of Section 9 of the Evidence
Ordinance, since in this case there was other sufficient
evidence to support the conviction apart from the
evidence \\'|'I)['|L:II\' admitted,

Watson v.

Followed : Winch (1916) 1 K.B. 688,

Disapproved: HC 67/36, 3 P.L.R. 146.

Referred to: R. v. Minister of Health (ex parte Yaffe) (1930)
2. K.B. 98; (1931) A.C. 494,

Hassan Hawa for appellant.

Government Advocate (Mousa Alami) for respondent.

Manning, Ag. C.J: 1. The Appellant was convicted on
the 26th October last for having discharged a firearm at a
member of His Majesty’s Military Forces with the intention of
assisting the enemy. The local provision under which he
charged and convicted was Regulation 8A (a) of the Emergency
Regulations, 1936. These Regulations were made by the High
Commissioner in exercise of the power vested in him by
Article 1V of the Palestine (Defence) Order-in-Council,. 1931.
This Order-in-Council came into operation in Palestine on the
19th April, 1936. Article Il prescribed that it “shall continue in
operation therein until the High Commissioner shall by procla-
mation declare that it has ceased to be in operation®.

wias

9 ]

2. No such proclamation was made by the High Com-
missioner, but on the 30th September, 1936, another Order-in-
Council was brought into operation by the High Commissioner,
It was called the Palestine Martial Law (Defence) Order-in-
Council, 1936. The preamble was as follows: —

“Whereas by the Palestine (Defence) Order-in-Council,
1931, (hereinafter referred to as the principal Order) proyi-
sion was made for securing the public safety and defence of
Palestine in time of emergency; and whereas it is expedient
to amend the principal Order in the manner following".

3. In what follows | shall refer to the two Orders as the
1931 Order and the 1936 Order. Article I of the 1936 Order
says it is to be construed as one with the 1931 Order. Article Il
begins as follows: “The following article is hereby substituted
for Article IV of the principal Order”. Then follows a new

29

Article IV vesting in the High Commissioner power to make
regulations. It is therefore quite clear that from the moment the
Order of 1936 was proclaimed, that is the 30th September, 1936,
the old Article. 1V had disappeared. This is the Article, as |
have said, under which the Emergency Regulations were made,
and it was under one of these Regulations that the Appellant
was convicted.

4. The trial of the Appellant began on the 26th October
and' ended the same day. Hassan Eff. Hawa, who argued the
appeal on his behalf, says that Article IV of the 1931 Order
having been repealed on the 30th September, 1o regulations
existed on the 26th October, 1936, under which the Appellant
could have been tried or convicted. Mousa Eff. Alami, who appeared
for the Crown, was unable to point to any saving clause, but
thought that the point was covered by Article V (2) of the 1936
Order. This reads as follows:

“(2) Article VB as set out in the preceding paragraph
shall apply to all regulations under the principal Order
whether made before or after the date upon which this
Order comes into operation”,

9. The Article VB referred to was inserted in the 1931
Order by Article V (1) of the 1936 Order. It reads as follows:

“VB. Regulations made under this Order shall have
¢ffect as if enacted in this Order and where any regulations
made by the High Commissioner or by any person to whom
he shall have 'delegated power to make regulations under
this Order purport to have been made under this Order
they shall be deemed to have been lawfully so made and
their validity shall not be called in question in any Court
of law or in any other manner whatsoever, and all regula-
tions ‘which purport to have been made by the High Com-
missioner or by a person to whom he has delegated power
to.make regulations under this Order shall be presumed,
unless the contrary is shown, to have been made by the
High Commissioner or by such person as the case may be”.

6. This Article came into force on the 30th September
and refers to the 1931 Order as it stood on that date. On that
date the old Article IV had disappeared — a new Article IV had
taken its place. The words “Regulations made under this Order”
can refer only to regulations made under the mew Article IV,

and  the effect of the Article is that all such regulations shall

be deemed to form part of the Order itself; that is, there can
be no question of ultra vires,
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7. 1 turn next to consider the meaning of Article V(2)
of the 1936 Order. Its interpretation is that Article VB shall
apply to regulations made under the 1931 Order before the
30th September as well as to those made after that date, that is to
regulations made under the old Article IV as well as under the
new Article 1V. The effect of Article VB has been already ex-
plained, its purpose is to ensure that no regulation shall be
held to be ultra vires. Article V (2) of the 1936 Order therefore
prescribes that no regulation made under the old Article IV can
be held to be ultra vires. Article V (2) came into force only on
the 30th September and it might be said that, if the regulations
under the old Article IV were not meant to persist, it was
otiose to enact that their validity should not be challenged.
It seems to me however that the sole object of Article V (2)
was to ensure that anything already done under these regula-
tions should not be challenged in a Court of Law on the ground
that any regulation was ultra vires. The regulations contained
a large number of provisions with reference to taking possession
of buildings, food and vehicles; to the arrest and detention of
persons; to the imposition of collective fines; and to other
matters interfering with the usual liberty of the subject. Before
the 30th September the validity of any regulation under which
any act purported to have been done might have been questioned
in a Court of Law; on and after the 30th September this
became impossible. To give an example, if a collective fine
had been imposed on a village under the relevant regulation,
the validity of the regulation could be questioned in a Court of
Law at any time before the 30th September. But if the matter
did not reach the Court before that date, then no such question
could be raised. The object of Article V (2) of the 1936 Order
was a validating one. Persons affected by cerfain acts may
have regarded and may still regard the relevant regulation as being
of doubtful validity, but after September 29th this line of attack
is no longer open. This to my mind is the plain meaning of
Article V(2), and it cannot be construed into meaning that the
regulations made under the old Article IV are still in force.

8. 1 had some difficulty with the words in Article VB,
“shall have effect as if enacted in this order”, and have
considered whether Article V (2) could possibly mean that
regulations made before September 30th are to have effect now
as if enacted in the Order. But these words have a recognised
meaning in the drafting of legislation, they mean simply that
any regulations made are to be regarded as if they formed part
of the Order-in-Council itself, and that consequently their valid-
ity cannot be questioned as if they were legislation of a

— 31 —

subordinate character. They merely express in concise form the
effect of the remaining words of the Article.

9. If it was the intention' of His Majesty in Council to
preserve the regulations made under the old Article 1V, it could
have been done by a very simple clause to the effect that until
regulations were made under Article 1V as substituted the
previous regulations should remain in force. This was not done.
On the authority of Watson v, Winch, 1936, 1, K.B., 688, the
previous regulations were repealed as soon as the 1936 Order
came into force.

10. There is another point which was not referred to
in the argument before us. Regulation 22 of the Emergency
Regulations enacts that the Interpretation Ordinance, 1929, shall
apply to the regulations. Section 2 of the Interpretation Ordi-
nance says that that Ordinance shall apply to all regulations,
but there are no words in its provisions dealing with the
interpretation of an Order-in-Council or of regulations made
under an Order-in-Council. In the case of Rushdi Shawa and
others v. Assistant District Commissioner, Gaza (High Court
Case No. 67 of 1936) McDonnell, C.).,, commented on this and
said that Regulation 22 of the Emergency Regulations was
entirely superflious and unavailing. 1 must respectfully say
tl.ml | do not agree with this, | think some meaning must be
given to Regulation 22, and I think the natural meaning is that
!hr.- Interpretation Ordinance is to apply to these regulations as
if they were regulations made under an Ordinance, instead of
under an Order-in-Council.

11. Section 4 (2) of the Interpretation Ordinance is as
follows: —

“(2) When an Ordinance or part of an Ordinance is
l‘v[‘:{-:llc.‘d and other provisions substituted therefor, all regu-
?:Ihn.m:i, proclamations, orders and notices issued or made
in virtue thereof shall be deemed to be repealed also, unless
;‘;xp;'eisly saved by the Ordinance by which such r{;pcal is

nade .

: 12. This clinches the matter in favour of the argument
‘?h vanced by Hassan Eff. Hawa. It is not necessary to search
rough the 1936 Order to see if there is any implied suggestion

In-any of its Articles that the regulations are to remain force,
they have to be expressly saved.

5 13. My ‘interpretation of Regulation 22 leads to another
atler, and this renders the success of Hassan Eff, Hawa’s
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argument of no avail to the Appellant. The effect of Section 5
of the Interprefation Ordinance is that the repeal of the Emergency
Regulations by Article Il of the 1936 Order on September 30f:
cannot affect any punishment incurred in respect of any offence
against the Regulations committed’ before that date and that any
legal proceedings in respect of such punishment may be instituted
as if there had been no repeal. In the case at present under
appeal ' the offence occurred on August 21st and consequently
the fact that the Regulations were repealed on September 30th
cannof assist the Appellant in any way,

14, The second ground of appeal is that evidence was
wrongly admitted at the trial. The evidence objected to was that
the depositions of two witnesses named Rycroft and Weignall,
who had given evidence at the preliminary investigation, were
allowed to be read. Section 34 of the Trial Upon Information
Ordinance is as follows: -

“34. II' a witness who has given evidence at the preli-
minary examination on oath cannot be produced at the trial
because of his death, infirmity or sickness, or absence from
Palestine, his deposition may with the leave of the Court
be read at the trial as evidence in the case, on the produc-
tion of the depogition signed by the Magistrate and on
proof that the witness cannot be produced at the trial for
one of the causes above-mentioned, and on proof also that
the accused was present when the deposition was taken,
except in the cases provided for in Section 27 hereof, and
that he had an opportunity of cross-examining the witness”

15. It will be seen that before the depositions could be
read it had first to be proved that the witnesses were absent
from Palestine and that the accused was present and had an
opportunity of cross-examining the witnesses when the deposi-
tions where taken. There was evidence before the Court below
that two persons named Rycroft and Weignall had embarked in
a troopship at Part Said on 13th October. There was, however,
no evidence whatever that these were the two witnesses who
had given evidence at the preliminary investigation, and this
cannot be assumed from the fact that their names were the
same. The depositions showed that they belonged to the same
regiment as the witnesses, but this is not evidence until the
depositions are read, and the meaning of the Section is that
certain things have to be proved before the depositions are read.
Again, there was no proof that the accused had been present
and had had an opportunity of cross-examining the witnesses.
Mousa Eff. Alami said this was apparent from the depositions, but
again these facts have to be proved before the depositions are
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read. If it was intended that the Magistrate's signature should
imply these matters, the section would have said so. My inter-
pretation of the section is that the various matters set out have
to be strictly proved, and proved in the ordinary way by oral
evidence; and when this had been done the deposition may be
read if it is signed by the Magistrate. In other words, the
deposition is not admitted in evidence until the necessary proof
has been given, and until it is admitted it is not evidence of
anything contained therein.

16. I agree with Hassan Eff. Hawa that these depositions
were wrongly admitted in evidence. But this does not assist
the Appellant. Section 9 of the Law of. Evidence Amendment
Ordinance is as follows: —

“9. When evidence which is not admissible in proof of
a criminal charge has been admitted by error or inadvert-
ance, such evidence shall not be used in proof of the charge
nor shall any judgment be based thercon. Nevertheless the
fact that such evidence has been heard by the Court shall
not be held to invalidate the judgment, unless in the poinion
of the Court the accused would not have been convicted if
such evidence had not been given, or there was no other
sufficient evidence to support the conviction apart from
that evidence”

17. In this case, as will presently be seen, there was
“other sufficient evidence to support the conviction apart from
the evidence wrongly admitted”, and consequently the conviction
cannot be interfered with on this ground.

18. The third ground of appeal is that the evidence was
not sufficient to justify the conviction of the Appellant. As to
this there was the evidence of the witness Price that the Appel-
lant had discharged a rifle at him and then placed the rifle
against a wall before running away. Price saw Cpl. Hughes
catch the Appellant, and then he and Hughes went and took
possession of the rifle. They handed the rifle to Sgt. Matthews
of the Police who examined it and found it had been recently
fired. It had an empty case in the breech and two rounds in
the magazine.

19. 1 think the evidence of Price was sufficiently corro-
borated. Some criticism has been made of the fact that the
Court has, in its written judgment, confused the names of
witnesses, but I do not regard this as a ground for upsetting
the conviction.
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20. It is further said that there was no proof of an
intention to assist the enemy. There was evidence that on the
20th August the Police and troops were fired on and that the
attackers retreated to Ara village. It was on the next day when
the troops were searching the village that the Appellant fired at
Price. The word ‘“enemy” includes all armed rebels and
there was thus ample material for any Court to conclude that
there was an intention to assist the enemy.

21. There is a further appeal against the sentence of
death which was passed on the Appellant. The discretion as to
sentence was. essentially a matter for the Court below and in
my opinion this Court should not interfere with it.

22. None of the grounds of appeal can avail to upset the
conviction. The appeal should be dismissed and the conviction
and sentence affirmed.

Evans, R|P.D.C: This is an appeal from the Court of
Criminal Assize sitting at Haifa. The Appellant was charged
with two offences: Discharging firearm at members of His Ma-
jesty’s Military Forces with the intention of assisting the enemy
contrary to Regulation 8A (a) of the Emergency Regulations
1936, and Being in possession of firearms and ammunition con-
trary to Regulation 8A (i) of the same Regulations. One plea is
recorded and apparently refers to the first count as the Appellant
was found guilty of the offence charged therein, the second
count was struck out, and the Appellant sentenced to death.

On appeal the counsel for Appellant disregarded the grounds
of appeal filed and relied on four grounds. In the first place he
argued that the Regulations under which the Appellant was
convicted had been repealed. Secondly he contended that the
depositions of Privates Joseph Rycroft and Robert Weignall had
been wrongly admitted. His third point was that there were no
facts recorded in evidence to support certain findings in the
judgment at length, and his fourth that there was not sufficient
evidence to support the conviction. He also argued that-the
sentence was excessive.

The Regulation under which the Appellant was convicted
is recited in the information as enacted in the Emergency
(Amendment) Regulations (No.5) 1936. In fact it was mainly
enacted in Emergency (Amendment) Regulations (No.4) 1936,
which were published in the Palestine Gazette on 12th June,
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1936, and came into force on that day. There is only one Regu-
lation 8A (a) and the offence seems sufficiently defined. Emer-
gency (Amendment) Regulations (No.4) and (No, 5) 1936 were
wade by the High Commissioner under powers conferred on him
by Article IV of the Palestine (Defence) Order-in-Council, 1931,
which was proclaimed and came into force on the 19th April,
1936. On the 26th September, 1936, His Majesty in Council
made a further Order entitled the Palestine Martial Law (Defence)
Order-in-Council. Article 1 (2) of this Order provides that it is
to come into force on its being proclaimed. It was proclaimed
on the 30th September, 1936. Article Il of this Order substitutes
a new Article IV for the Article IV of the principal Order-in-
Council. On the 30th September, 1936, therefore, this old
Article 1V was repealed and as from the time of that repeal
the new Article IV has stood in its place. The original Article IV
was a provision conferring rule-making powers, and those
powers had been exercised to make the Regulations under
which the Appellant was convicted on 26th October, 1936.

The appellant cited the case of Watson v. Winch, 1916,
I K.B. 688, to show that the repeal of an enactment creating
powers of subordinate legislation repeals the subordinate legis-
lation made thereunder. There appears to be no distinction in
principle between a statute as in the case cited and an Order-
in-Council as in this case. The two judges who gave reasons
for their decision in that case, Lord Reading, C.J., and Sankey |.,
both relied on two grounds, which are briefly stated by Sankey J.,
as follows:

“First because otherwise there might be two inconsistent
codea relating to the same matter” . “Secondly because
the usual practice is to insert in the later statute a section
expreasly preserving previously made by-laws if it is intend-
ed that they shall remain in force”,

Lord Reading treated the latter as the more important
ground. He quoted Surtees v. Ellison, 9 B. & C. 750: —

““It has been long established that when an Act of Par-
liament is repealed, it must be considered (except as to
transactions passed and closed) as if it had hever existed.
That is the general rule, and we must not destroy that, by
indulging in conjectures as to the intention of the legis-
lature ™,

And went on to say:

“Apart from the provisions of the Interpretation Act
1869: It would follow that any law made under a repealed
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statute ceases to have any validity unless the repealing Act
contains some provision preserving the validity of the by-
law notwithstanding the repeal’,”

Lord Reading described the second point as one “not of such
general application” and treated it as in part falling under the
rule as to inconsistent subsequent legislation.

What is treated by Lord Reading as the major reason
clearly applies to this case, and the Crown do not suggest that
there is in the later Order-in-Council any provision expressly
saving the Regulations made under the repealed Article IV.
The new Article IV does not differ from the old merely in detail
as in the variation of the first paragraph and the addition of
paragraph (h), but goes on by the alteration of the paragraph
succeeding (h) and by paragraphs (2), (3) and (4) to make pro-
vision for the establishment of a completely new set of Criminal
Courts without supervision and from whom there was to be
no appeal. The Courts to try offences prescribed by Regulations
made under the original Article IV are laid down in Regula-
tions 3 and 8A. The danger of inconsistent codes referred to
by Sankey J. is obvious. Moreover the consideration of these
provisions makes it appear probable that the legislator intended
a complete supercession of the old Regulations, and the title
of the later Order-in-Council supports the view f{hat a new,
Martial, Law was to be established forthwith.

That it is still the common practice of English draftsman
to insert saving provisions in such cases could not be better
exemplified than at present. In 1936 five pieces of consolidating
legislation, without major variation such as those just referred to,
were passed. 1 refer to the Old Age Pensions Act, National
Health Insurance Act, Public Health Act, Public Health (London)
Act and the Housing Act in which Sections 14, 228, 346, 307
and 189 respectively will show the careful provision made to
save subordinate legislation.

As | understood the Government Advocate, he relied to
some extent on the wording of Article V of the Palestine Mar-
tial Law (Defence) Order-in-Council, and argued that because
it says ‘“‘are hereby inserted” the Order including the new
Article IV must be read as having retrospective force. There is
a presumption against giving retrospective force to legislation
aud such force will not be given in the absence of express
provision to that effect. There is nothing in this contention.

This Article V inserts as from 29th September Articles VA
and VB in the principal Order. There is nothing retrospective

in either of these, and this absence was apparent to and intended
by the legislator who went on to make the only express retro-
spective provision in the Order in Sub-Clause (2) which reads: —

“Article VB as set out in the preceding paragraph shall
apply to all regulations under the principal Order whether
made before or after the date upon which this Order comes
into operation”.

The Article VB referred to reads as follows: —

‘VB. Regulations made under this Order shall have
effect as if enacted in this Order and where any regulations
made by the High Commissioner or by any person to whom
he shall have delegated power to make regulations under
this Order purport to have been made under this Order,
they shall be deemed to have been lawfully so made and
their wvalidity shall not be called in question in any Court
of Law or in any manner whatsoever, and all regulations
which purport to have been made by the High Commissioner
or by any person to whom he has delegated power to make
regulations under this Order shall be presumed, unless the
contrary be shewn, to have been made by the High Com-

missioner or by such person as aforesaid as the case may be",

The Crown contends that this provision has the effect of
saving the Regulations made, by preventing the Court from
enquiring into this repeal. On the face of them these provisions
are not saving provisions at all and say nothing as to the
continued existence of the subordinate legislation. The meaning
of the first provision of Article VB has been considered in R. v.
Minister of Health (Ex parte Yaffe} 1930, 2 K.B. 98 and 1931
A.C. 494. The remainder of Article VB does not add material-
ly to this.

In effect Article VB prohibits the Courts from considering
the validity of the subordinate legislation, the circumstances of
its enactment and the manner in which the powers conferred
have been exercised. In other words, it is directed against the
docirine of ultra vires, A consideration of the decisions under
the Emergency Regulations confirms this opinion. Article VB
does not forbid the Cotirts to read and construe the Order-in-
Council under which the Regulations are made. On the other

hand it states that the egulations are to be read as part of
the Order-in-Council and the Court must read and construe all
in' order to enforce the Regulations. In construing the Order-in-
Council they must apply the ordinary rules of interpretation,
and if these rules lead to the conclusion that the Regulations
have been repealed they can only find that they are no longer
in force. The Court could not enquire into the validity of the
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Order-in-Council but they can and must enquire into whether
or not it has been repealed expressly or impliedly in accordance
with the known rules of interpretation. The Regulations cannot
be on a higher plane than the Order itself. In my opinion the
Emergency Regulations were repealed by the Order-in-Council
on the 30th September, 1936.

The offence of which the Appellant was found guilty was
committed on the 21st August last. At that date the Regulation
under which he was convicted was still in force. He was tried
and convicted on the 26th October, 1936, after the Regulations
were repealed. The general rule, as quoted above, is that a
repealed statute must be considered (except as to transactions
passed and closed) as if it had never existed. No prosecution
could be brought under it after its repeal. The Crown argued
that the. Order-in-Council must be interpreted in accordance
with the Interpretation Act 1889, and that by Section 38 (2) the
Appellant was properly convicted. The Palestine Martial Law
(Defence) Order-in-Council recites that it is made under the
Foreign Jurisdiction Act 1890. I can find nothing in the Inter-
pretation Act shewing that it applies generally to Orders-in-
Council, prerogative or statutory; on the other hand when its
provisions ‘are to apply to Orders-in-Council it expressly says
so as in Sections 31 and 36(2). Section 31 was not called in
aid but it provides that expressions in statutory Orders-in-
Council shall have the same meaning as in the Act under which
they are made. The argument then seems to amount to saying
that the word “Substituted” (and consequent repeal) shall have
the same effect as “substituted” would have had in the Foreign
Jurisdiction Act 1890 had it been used therein when construed
in accordance with the Interpretation Act 1889. This is not what
the Act says.

It remains to consider two points not raised by the Govern-
ment Advocate. Article V (2) of the later Order-in-Council deals
with Regulations under the principal Order whether made before or
after the date upon which the later Order comes into operation.
The expression “under the principal Order” is equivalent to
under the repealed Article 1V, since Regulations under the Order
can only be made wunder this Article. Effect must be given, if
possible, to every expression in an instrument. Can effect only
be given to the word * before ” by understanding it as an implied
saving of the Emergency Regulations? This would indeed be a
slender reason for implying a saving provision. As [ understand
the rules of interpretation by necessary implication the justifi-
cation for the assumption made as to such implied meaning is

=30 =

to be found in the necessity for making it, and if therefore the
word “before” can be given any application without assuming
«an infention to save the regulations that intention must not be
assumed. The principal Order consists of two main Articles, IV
and V. The former confers powers of legislating, and the latter
confers powers to do, administratively, acts which would other-
wise be violations of private persons’ rights of personal liberty
or of property. The principal Regulations under Article 1V are
undated but were published on 19th April, 1936, and largely
concern themselves with bestowing on junior officers powers
differing in degree rather than in kind from those conferred by
Article V of the Order-in-Council. Whether this was in accord-
ance with the wishes of the superior legislating authority, we
are debarred from considering, but we must consider the effect
of those regulations, actual and theoretical. Under these regu-
lations administrative orders can be and have been made in
larger numbers. The justification for the otherwise unlawful acts
performed in carrying out such orders is to be found in the
Orders and Regulations under which they were done. These acts
might be challenged at any time within the period of prescrip-
tion, Article V (2) would then take effect to prevent the validity

of the regulations being canvassed. This reading of “before”
is confirmed by the proviso to the Article V (2) which, following
on the provisions as to administrative orders, saves judgments
and judicial orders based on the ordinary rules as to ultra vires.

The second point which falls to be considered is the
effect of Regulation 22 of the principal Regulations. At first
sight it would appear impossible that a provision should take
effect to extend the life of the subordinate enactment in which
it is found for any purpose after the total repeal of the enabling
enaciment. Any such saving would naturally be looked for in
the repeading instrument. I understand Regulation 22 to mean
that the Interpretation Ordinance 1929 shall apply as a whole
to the regulations as if they were an Ordinance. As on the 30th
September 1936 the regulations made were affirmed and the Courts
p.rohibited from canvassing the propriety of any of their provi-
sions by the Order-in-Council which also repealed them. There
Seems to be nothing inconsistent in saying that that repeal
takes effect in accordance with the Interpretation Ordinance, the
continued effect of the regulations depending on the Order and
lhe Ordinance. Section 5 of the Ordinance is similar to Sec-
hlon 38 (2) of the Act, and 1 think that the Appellant was
rightly convicted after the repeal of the regulations.

_ The Appellant admitted on his second point that the
evidence of Captain Riggs was good evidence to prove that the
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witnesses Rycroft and Weignall were out of the country, but
contended that it should be corroborated in accordance with
Section 5 of the Law of Evidence Amendment Ordinance. The
Appellant was not convicted on the evidence of Capt. Riggs nor
was his evidence such as would inculpate the accused, but was
on a purely collateral matter of whether depositions could be
given in evidence. In my opinion no corroboration was necessary.

The third and fourth grounds of appeal in substance merge
into one. Under the former he conplained of certain passages
in the judgment attached to the proceedings which ascribed to
Private Price statements that the rifle belonged to the Appellant,
and that the witness smelt the rifle and found it recently used,
and to Cpl. Hughes a statement that he heard shots and saw
an Arab running, and which speak in paragraphs 5 and 6 of
“they saw'. The appeal is considered on the Judges' nofes of
the evidence, and not on a transcript of the proceedings. The
findings are substantially supported by the notes. The gravamen
of the complaint is that Price’s evidence lacks corroboration. It
is true that he alone saw the accused fire, but he goes on fto
describe how the accused ran away and was caught by Cpl
Hughes, how in running he hid his rifle, and how Price and
others went in search and found the rifle which, when smelt
by the Sergeant in charge, smelt as if it had been recently
fired. His evidence implicating the accused must be read as a
whole, and so read seems to be amply corroborated.

In my opinion, therefore, although the Emergency Regu-
lations have been repealed, the Appellant was rightly convicted,
and the appeal should be dismissed. The sentence is not ex-
ceptional and should stand.

Khayat J: The most important objection taken by the
Appellant’s Advocate is that Section 8A(a) of the Emergency
Regulations 1936, under which the accused was convicted and sen-
tenced to death, was made under Article IV of the Palestine (Defence)
Order-in-Council 1931, and that that Article has been substituted
by Article II of the Palestine Martial Law (Defence) Order-in-
Council 1936, which was published on the 30th September, 1936.
He argued that inasmuch as his client was convicted and
sentenced on the 26th October, 1936, i.e. after Article Il of the
Martial Law (Defence) Order-in-Council, 1936, came into force,
the said Emergency Regulations are no more in force. He there-
fore applies for the conviction and sentence to be set aside and
his client discharged.

41

The Government Advocate argued, in reply, that Article
VB of the Palestine Martial Law (Defence) Order-in-Council,
1936, prohibits the Courts from dealing with the validity of the
Regulations made under that Order and that the second para-
graph of the same Article provides that these provisions shall
apply to all regulations made under the principal Order of 1931,

The point to be decided is as to whether or not Article IV
of the Palestine (Defence) Order-in-Council, 1931, under which

the Emergency Regulations were made is still in force, although

it has been substituted by Article Il of the Palestine Martial
Law (Defence) Order-in-Council, 1936. In other words, Are the
Regulations made prior to the 30th September, 1936, applicable
after that date?

The provisions of the second paragraph to Article V of
the 1936 Order-in-Council, which prohibits the Courts from
dealing with the validity of the regulations previously made,
cannot be considered as authorising the application of these
regulations without any clear provision to the contrary.

It cannot be argued that Regulation 22 of the principal
Em:‘:rgency Regulations, 1936, which makes the Interpretation
Ordinance 1929 applicable to these Regulations, is still in force
as_lnng as Article IV of the Palestine (Defence) Order-in-Council,
1931, has been repealed and substituted by Article Il of the
Palestine Martial Law (Defence) Order-in-Council, 1936.

: For the above reasons, I am of the opinion that Article [V
. o} A ; 5

f.; thc_fdles.mt (Defence) Order-in-Council, 1931, and the
egulations made thereunder are no more in force and that the

Umv?chun and sentence should be set aside and the Appellant
acquitted.
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Civil Appeal No. 180 of 1935.

In the Supreme Court sitting as a Court of Appeal.

Before: Copland /. and Khaldi J.

IBRAHIM QAMAR Appellant.

SALIM HADDAD Respondent.

Immovable property — Dispositions — Undertaking to re-
transfer propertly sold Undertaking need not be made before
Land Regisiry.

Iladdad owed Qamar a sum of LP. 300. To satisfy his debt
Haddad sold Qamar in the Land Registry a piece of land. On
the day of the transler Qamar undertook in writing that he
would retransfer the land to lladdad on payment by the latter
within a year of the debt with interest so that Haddad may
benefit from a rise in the price ol the land. Haddad, within the
year, tendered the debt with interest as agreed but Qamar refused
to accept it or to effect transfer. Thereupon Haddad commenced
proceedings in the Distriet Court, Jerusalem (Civil Case No. 80/35)
claiming the difference between the sale price and the actual
value of the land at the time. He succeeded in the District Court,
Qamar appealed.

In dismissing the appeal, the Court ol Appeal,

HELD that the undertaking given by appellant to retransfer to

responident the land upon payment of the debt with
interest within one vear from the transfer was not null
and void, since it was an independent collateral agreement
which, far from contradicting the sale, was made in express
reference to it; nor was there any provision in the law]
requiring such undertakings to be made before the Land

Registry.,
B. joseph for appellant.

H. Cattan and Zaki El Ousta for respondent.

Judgment: The present appeal is both simple and clear.

The respondent (plaintiff) sold to the appellant (defendant)

7, for a sum of LP. 300

being the debt due from the former to the latter. On the day ol
transfer, whether before or after the transaction is immaterial]
the appellant undertook in writing that he would re-transfer the
land to respondent on payment by him within a year of iilﬂ\

a piece of land beforelthe Land Registry

debt with interest, “‘so that he may benefit from a rise in the

price of land”.

e s

Within the said period the respondent tendered the debt
with the interest as agreed, but the appellant refused to accept
same or to efiect the transfer. Thereupon, the present respondent
biought an action before the District Court, claiming from the
appellant the difference between the sale price and the actual
value of the land at the time. Judgment was given for plaintiff by
default and upon opposition was confirmed in presence,

It is against this judgment that the present appeal has
been filed.

Appellant’s first ground is that having taken place outside

the Land Registry and being in contradiction to the transaction
of sale, the undertaking is null and void. The answer to this
is that the undertaking is an independent collateral agreement,
which far from contradicting the sale is made in express refer-
ence to it and we know of no provision in the law. which
requires that such undertakings be made before the Land
Registry.
. The second point raised is that the undertaking is defect-
ive firstly because it is signed only by one party and secondly
because there is no consideration to it. This ground also fails
because the signature of one party suffices for an undertaking,
and as to consideration the Court holds that the interest payabl'e
under the undertaking constitutes same.

For these reasons, the appeal is dismissed with costs and
advocates’ fees assessed at LP. 3.

Civil Appeal No. 181 of 1935.
In the Supreme Court sitting as a Court of Appeal.
Before: Copland |. and Khaldi |.

. ESTHER SOBELSON
2.  ELIEZER YEHEZKELSON
Administrators of the Estate

of the late Pinchas Sobelson . . . . . Appellants.

V.

LEAH SOBELSON . . . . . Respondent.

M{)rfgagc — Not a ‘registered interest in land’ under the
Succession Ordinance.

b In Succession Case No. 2/35 of the District Court of Jerusalem,
0 which the appellants applied for probate of the will of the
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late Pinchas Sobelson, who left moyable property, rights (includ-

ing a mortgage on miri land) and creditors, the President of

the District Court held that the mortgage was a ‘registered in-
terest in land” under the Succession Ordinance, and as the land
mortgaged was of the miri category, the mortgage was subject
to the Ottoman Law relating to Succession of Immovable Property.
notwithstanding any disposition made by will or otherwise, The
executors appealed.

In allowing the appeal, the Court of Appeal,

HELD that the phrase “registered interest in land”, which
occurs in the Succession Ordinance, does not apply to
mortgages and was intended to cover such rights as those
of pasturage, right of way, etc., that is to say, direct
rights in land and not a mortgage which is merely a
security for a debt,

B. Ben Aharon for appellants.

M. Rofenstreich for respondent.

Judgment: This is an appeal against a judgment of the
President of the District Court of Jerusalem in a succession
case, wherein it was held that a mortgage is a ‘registered in-
terest in land’ under the Succession Ordinance 1923, and that
the land being of the ‘Miri" category in that particular case,
‘the mortgage was subject to the Ottoman Law relating to
Succession of Immovable Property, notwithstanding any dispo-
sition made by will or otherwise’.

Counsel for the Respondent has argued that the appeal is
out of time, because the original judgment in which the above
decision was enunciated was given on the 22nd of February, 1935.
The Appellants, according to this argument, failed to appeal
within thirty days of the said date, and instead waited until
the judgment of the 6th day of September was given, which
was made in pursuance of the previous judgment.

The preliminary point is over-ruled, because the Court
holds that the present appeal is really against the latter judg-
ment and was thus filed in time.

With regard to the point raised on the merits, this Court
having heard the advocates for both parties, holds that the
clause ‘registered interest in land’, which occurs in the Suc-
cession Ordinance 1923, does not apply to mortgages and was
intended to cover such rights as those of pasturage, right of
way, etc., i.e. direct rights in land and not a mortgage which
is merely security for a debt.

For these reasons, the appeal is allowed with costs and
advocate’s fees assessed at LP.2. —

Land Appeal No. 5 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: The Acting Senior Puisne Judge and Khayat /.

MAMUR AWQAF OF THE NORTHERN

DISTRICT, ACRE Appellant,

ATTORNEY GENERAL Respondent,

Immovable property — Land Registers

, abl, Registration in —
Whether sufficient proof of category of land.

I'he mere registration in the Land Register at a particular
land falls within a definite category inll\‘l"l%-i:hi“? ey l“”“t“}‘“_
. ategor: and i8 not conclusive
proof of the category of the land in question if the party disput-
Ing the correctness of the registration is ina position to Lﬂ.l:!h]iuh
that the other party relying on the correctness of the .

W ; ) registration
18 admitted the incorrectness of such

eon. L registration — So laid
down by the Supreme Court sitting as a Court of Appeal.

: A certain land was claimed by the appellant in Land Case
No. 4 of the Land Court of Nablus as waql. Objection was
taken by the respondent’s representative that the claim was bar-
red by prescription on the ground that the land :

8d) ton claimed was
registered as miri since 1298 A.H. and

as that registration had
a period of more than 36 years
had elapsed and the Court was prohibited under Article 1661 of
the Mejelle from dealing with the action. The Land Court dis-
agreed, one judge was of the view that prescription should run
from ‘1|1{' date of the registration, while the other jmiév was of
the view that prescription should run from the L|El[tl‘ of ml;in-'
Posgession by the respondent. : »

never been changed since that date.

Mu’een El Madi for appellant.

Solicitor General (Alan Rose) for respondent.

Copland, Ag. S.P.]: | agree with the judgment that is

about to be read by my brother Khayat, and would only add
a few words,

Cases"!;hfire is a t.endency in I?is.lrict and Land Courts to decide
i a 1er hurr_ledly on preliminary points. In this case now

e‘us., in particular, the accuracy of the preliminary point of
Prescription was debatable seeing that the learned Judges in the
Court below disagreed on it. It would have been much better,
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!
therefore, if the Court had heard the whole case and made meir‘
finding or findings of fact thereon, when of course it would
have been quite possible that the plea of prescription worid
have been irrelevant. In any case, all the facts would have been
before us, and we could then have given a final judgment and
the case would have been finished, instead of the present
result which is unavoidable.

| agree that there must be a new trial.

Costs to await final judgment.

Khayat J: 1 am of the opinion that mere registration of |
the land in dispute as ‘Miri’ in the Tabu registers is not by
itself sufficient justification for dismissing the claim on the
ground of prescription, if the Plaintiff is able to prove that the
Defendant had admitted that this registration was in fact untrue,

The lower Court should have therefore examined the
documents filed by the Plaintiff, and called upon him to prove
same, in order to ascertain whether or not they amount to an
admission by the Government that the lands in dispute are
waqf of the ‘untrue’ category, and having determined that point
to see whether Plaintiff had neglected his rights for a period
exceeding the period of prescription laid down for such cases.

[ hold, therefore, that the judgment of the lower Court
should be quashed and the case remitted to the Land Court to
hear the action and give judgment accordingly.

l

Civil Appeal No. 196 of 1935,

In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Copland J. and Frumkin /.

HENRY CATTAN Appellant.

JAMILEH Y. AMA Respondent.

. .-’-'l{fjl’{?fﬁfl? and client Agreement between advocate and his
client with regard to advocate’s remuneration for appearing before

Ecclesiastical Court — Agreement in question not within meaning:

of Section 21 of the Advocates Ordinance.

Fhe appellant sued the respondent in the Magistrate’s Court
Jerusalem (Civil Case No. 545/35) for :
under an agreement wherehy

remuneration due to him
1'{"‘.[\[:ndt,'ni' before a I'L‘Ii"i(lll'-: C“P;:'e”a“[ :l]"]'!l"-'.ll‘(fll‘{)]‘g bRty o
Fesponde 2 : gtous Court. He succeeded in the Magis-
Ut!.h'-:‘i Lourt, but on appeal to the District Court, Jerusalem
(LH'_H Appeal No. 86/35), that Court remitted the cu.m: tn‘ the
Magistrate to consider the issue whether the appellant had done
such work as would entitle him to the remuneration in tlu:'.
agreement. Appellant obtained leave to appeal to the Supreme Court

on the point of law following, that it is say, “whether or not an

agreement made between an advocate and client for fees in
respect of proceedings before a Latin Ecclesiastical Court is -"m!)-
Ject, with reference to the amount of fees, to reduction or (.‘Oll.li‘()l
.\ln\]tf‘l‘ Section 19 of the Advocates ()miinahc(-, 1922, on the ground
it hmn.g vxc.(?ﬁxi\'e, or whether such an agreement is nutsidc. the
:{[.n_-!‘atmu of the Advocates Ordinance in view of the definition of
Civil Court in the said Ordinance as excluding religious Cmn‘ﬁ
and of the other provisions of the said ()rdinn;wu." ' '

In dismissing the appeal, the Court of Appeal

HELD th: ;
4 1at » Qore o o Ge y
‘ : th. igreement between the appellant and the respon-
dent, being concerned with litigation in an Ecclesiastical
(t,uul:t. was not an agreement within the meaning of
Section 21 of the Advocates Ordinance.

N. Abcarius for appellant.

Y. Amon for respondent,

Judgment :

On the point of law submitted, w ‘
, we decid
the agreement in ecide that

this case, being concerned with litigation in
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Kachko

an Ecclesiastical Court, is not an agreement within the meaning
of Section 21 of the Advocates Ordinance.

In spite of this ruling, the order of the Districtl Court
must stand as there may be other grounds for contesting the
payment of the full LP. 90. - agreed on.

Costs to abide the event.

Civil Leave Application No. 5 of 1937,

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat J.

HAYIM ALEXANDER KACHKO Applicant,

V.

AHARON LEVIN Respondent.

Arbitration Misconduct Power of Court where mis-
conduct established against an arbitrator or umpire — Arbitration
Ordinance, Sections 12 and 13.

An award having been given in favour of Levin against
Kachko, an application was made to the District Court sitting
at Tel Aviv (Civil Case No. 343/36) for the confirmation thereof.
The application was opposed by Kachko. The District Cm'.rlh
refused to confirm the award, found misconduct on the part of
the umpire, and it set aside the award and remitted it to the
umpire with certain directions. Having been refused leave to
appeal by the District Court, Kachko applied to the Supreme
Court for leave to appeal.

In refusing the application, since the judgment of the Dis-

trict Court was in applicant’s favour, the Court of Appeal,

HFLD that where misconduct in the technical sense has been
found against an arbitrator or umpire, the Court so find-
ing may either set aside the award or remit it, which
powers the Court may exercise under Sections 12 and 13
of the Arbitration Ordinance.

P. Goldberg for applicant.

M. Minkovitz for respondent.

by L LT S

_—

Judgment: An application was made to the District Court
sitting at Tel Aviv under the Arbitration Ordinance to confirm

- an award made in an arbitration,

The Court refused to confirm the award and found mis-
conduct on the part of the arbitrators. They therefore set aside
the award and went on to hold “We therefore set aside the
award, and remit it to the Umpire in order that he may give
the Defendant an opportunity of cross-examining the Plaintiff in
respect of the statements made and plans produced in his
absence, and give a fresh award?,

From that judgment the present Applicant, who was the
Defendant in the proceedings before the District Court, asks to
appeal to this Court by leave under Section 15(3) of the Ar-
bitration Ordinance,

It is clear according to English Law where misconduct in
the technical sense has been found against an arbitrator or an
umpire, the Court may either set aside the award or remit it
(See Halsbury’s Laws of England, Hailsham Edition, Vol. I,
p. 676): and it would seem that the same powers may be exer-
cised by the Court under Sections 12 and 13 of the Ordinance.

Unfortunately the judgment of the District Court is not
clear, but in our opinion the effect of that judgment is to set
aside the award. The present Applicant therefore applies for
leave to appeal against a judgment in his own favour and his
application is refused, with costs and advocate’s fees LP. 3.

High Court No. 31 of 1936.
In the Supreme Court sitting as a High Court of Justice.

Before: The Chief Justice and Frumkin J.

MEIR CHELOUCHE .+ Pelitioner.
V.
THE CHIEF EXECUTION

OFFICER, JAFFA

2.  ALEXANDER KOPPEL + « + « + Respondents.

EXxecution proceedings — Delivery of attached goods to two
trustees for safe custody — Failure to deliver attached goods to
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Execution Office — Chief Execution Officer held one of trustees
responsible for goods and ordered the seizure and sale of said
trustee’s property — Whether said ftrustee responsible for whole
debt secured by attached goods Mejelle, Article 647,

In Jaffa Execution File No. 76/45 certain goods belonging to
the judgment-debtor of Koppel were attached and delivered
to Chelotche and another person. The goods 80 attached were
disposed of, apparently by the judgment-debtor, and on application
being made to the Chief Execution Officer by the judgment-cre-
ditor, the Chief Execution Officer held Chelouche personally res-
ponsible and ordered the seizure and sale of his property. Chelouche
thereupon applied for and obtained an order nisi calling upon
the Chief Execution Officer of Jaffa to show cause why he (the
petitioner) should not be liable only for one half of the value of
the goods seized; petitioner's undertaking, together with the
other person, being *“ to keep the attached goods and to deliver
them to the Execution Office otherwise he would be responsible
for the payment of the debt civilly not criminally. " On the return
day petitioner argued that the real liability was based upon the
responsibility for the payment of the debt, and that in consequence
Article 647 of the Mejelle was applicable and thercfore he wakn
only responsible for half the debt.

In discharging the rule nisi, the High Court,
HELD (1) that neither Article 647 nor any other article of the
Mejelle were applicable to the present case, since the
liability was for the goods.

(2) that upon the true construction of the undertaking given
the responsibility was several,

S. Graich for petitioner.

E. Levay for second respondent

Order: This now comes before us as the return to a rule
nisi calling upon the Chief Execution Officer of Jaffa to show
cause why the Petitioner should not be liable only for one half
of the value of certain goods seized.

It seems that the Petitioner was a third party to certain
execution proceedings in which he undertook, together with
another person, “to keep the attached goods and fo deliver
them to the Execution Office otherwise he would be responsible
for the payment of the debt civilly not criminally”.

The order of the Execution Officer was as follows: -

“You have accepted to be third party and responsible
for the goods seized, which is also admitted in your appli-
cation dated 10.12. 36,

2. JACOB GUTTERMAN

takers

You failed to deliver the goods to the Execution Office
\."]m“ 80 requested to do and therefore in accordance with
Sections 77 and 78 of the Execution Law and failing to
deliver the goods seized you are pereonally responsible and
your own property will be seized and sold.

You can appeal to the High Court”.

In his application for the rule, the Petitioner stated:

“In the alternative it is submitted that the petitioner
may be held liable only for half of the actual value of the
;tll:l(‘!lm] property. The Petitioner was a co-custodian of
u-n-l‘t";nn property and as such he may be liable only for
half ‘nl' the value of the attached property. There is no
[-Iz'(n'miuu in law that a co-custodian is juinti\' and severally
!mh]ﬁ- with the other custodian and in the absence of express
provision in law to this effect he may be only liable for half”.

It is clear therefore that before the Chief Execution Ofﬁcer-

:m?i in the application to this Court the matter turned on the
safe custody of the goods.

It .is. now argued that the real liability is based upon the
responsibility for the payment of the debt and that in conse-
quence Article 647 of the Mejelle applies and the Petitioner is
only responsible for half the debt,

' ”ln our view the question before this Court is as to the
liability for the goods, and we are of opinion that that Article

of F}u: Mejelle does not apply and that there is no Article of
Mejelle applicable.

We., 'lhexiefure, hold that upon the true construction of the
undertaking given the responsibility is several and the rule is in
consequence discharged with costs. Advocate's fees LP, 3

Civil Appeal No. 33 of 1936.

In the Supreme Court sitting as a Court of Appeal.
Before:  The Senior Puisne Judge and Copland ].

LEA KRAMER Appellant

. ITZCHAK KIPNIS

« « « « « v . Respondents.

Workmen’s 'Co.rnpensaﬁon — Workman employed with under-
Jor ploughing land by tractors — Work was that of mechanic
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workman and assistant mechanic — In course of employment *}Lorﬁ};
man received a sunstroke — Death ensued — Emp!ﬂ}-mef{{; nr;-
one of those employments specified in First dedr{k’ to the &-f-’.w{;r
men's Compensation Ordinance Ne compensation payable by
undertakers.

( A, W ‘as employed by the respon-
One Abraham Kramer, who was -.m.lln.;_\ b B
dents, who were undertakers for pIutlghm_Lr' land -L;i £ mm,
l'L‘CL‘i\:i.'l.l in the course of hiz employment in the fields, a &
s : i T ati : » com-
atroke which resulted in his death. The guestion as to ll:L-l 5
i i s . a1 - ( v
nsation payable was referred to arbitration and the arbitra .
e " i ) L ) £ L “ \[b“
g'we his award awarding compensation to the .1pleLu;t, I\.; ame
; i i ot “law for the decision
i r »d certain questions of law
widow, but submitte tain ‘ NN : Sl
of the President of the District Court. The points of law repe
decided by the Relieving President with the result that t]zu .1\\(1]:L
t / i ' ale > Supreme Court by
(ramer's widow appealed to the Suj
was upset. Kramer's ‘ L
i The 7O i ar nts were tha e
e of » President, The two main argume :
leave of the Preside i 5 i i
President was wrong in deciding that there \nu:t :m‘ mulenu{l]:‘
injury by accident as required by the Workmen's Lompenarl .ul
= 1 « o i o ¥
Orj'tlinuncu and that the President was also wrong in (l«.ludmi.,
- i . v
[ engage me of the em-
that the deceased workman was not engaged lll)t;'!t. i
ployments specified in the First Scheédule to the Ordinance.
In dismissing the appeal, the Court of Appeal,
- F d ] B )
HELD (1) that an incapacity due to the heat of the sun does not
" entitle a workman or his dependants to recover com-
pensation unless it is shown that the employment ex-
g
posed the workman in a specinl degree to the heat
of the sun,
that the employment of ploughing lands by tractors in
which the deceased workman was employed was not
one of the employments specified in the First Schedule
to the Workmen's Compensation Ordinance.

Followed: Brooker v. Borthwick and Sons (1933, W.N. 208)
Referred to: Dennis v. A.J. White and Co. (1917) A.C. 479.
1. Bar-Shira for appellant.

M. Seligman for first respondent Second respondent

did not appear.

Judgment: 1. The facts found by the arbitrator are as
follows. One Abraham Kramer was employed by the respondenlf;.
who were undertakers for ploughing lands by tractors: Kramen:s
work was that of mechanic workman and assis..tant mechanic,
On the 28th July 1933 while in the course of his employment
in the fields he received a sunstroke. He was taken home and
from there to hospital, where he died on the 2nd August 1933.

The causes of his death were odemia cerebri and urenia, which
) were a result of the sunstroke. A person working in the fields
in July is very likely to receive s sunstroke,

2. The arbitrator made an award in favour of Kramer's

widow under the Workmen's Compensation Ordinance, but
submitted certain questions of law for the decision of the Pre-
sident of the District Court. These points were decided by the
learned President, with the result that the award was upset,
but the President granted leave fo appeal to this Court,

3. Mr. Bar-Shira, on behalf of the widow, urged that the
learned  President was wrong in deciding that “there was no
evidence of injury by accident as required by the Ordinance.”
It has been agreed that the learned President meant by these
words, “no evidence  of injury by accident arising out of the

employment”. “Injury by accident” is defined in the Ordinance
as follows:

““injury by accident' means any incapacity or personal
injury resulting to the workman in the course of his em-

ployment from any unlooked-for mishap or occurrence but

does not include any injury which is self-inflicted or any
injury produced by disease,”

4. 1'think there can be no doubt that “sunstroke” is an
“unlooked-for mishap or occurrence.” Mr. Seligman, for the first
respondent, (the second respondent did not appear) made no
point of the fact that the actual causes of death were odemia
cerebri and urenia — he accepted the fact, as found by the
arbitrator, that the real cause of the death was sunstroke.
Neither did he contest that sunstroke, causing incapacity, was
an injury by accident. He devoted his main argument to contend-

ing that the injury by accident did not arise out of the em-
ployment,

9. The principle to be adopted in cases like this was
discussed by the Judicial Committee of the Privy Council in
the case of Brooker v. Borthwick and Sons (1933, W.N. 208).
That case arose out of an accident due to a wall falling during
the New Zealand Earthquake of 1931. Lord Atkin, in delivering
the judgment of the Judicial Committee, said:

“The accident must be connected with the employment;
must arige ‘out of” it. If'a workman was injured by some
natural force such as lightning, the heat of the sun, or
extreme cold, which in itself had no kind of connection
with the employment, he could not recover unless he could
sufficiently associate such injury with his employment. That
he could do if he could show that the employment exposed
him in a special degree to suffering such an injury.”
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6. This must be taken to be an authoritative statement
of the law. An incapacity due to the heat of the sun does nof
entitle a workman or his dependants to recover compensation
unless it is shown that the employment exposed the workman
in a special degree to the heat of the sun. The case is differ-
entiated from street accidents where it is immaterial that the
risk which caused the accident is one which is shared by all
members of the public using the streets under the like conditions
(See Dennis v. AJ. White and Co. 1917, A.C. 479). This
distinction shows that it is not merely because a workman’s
employment necessitates his working in the fields in the heat
of the sun that he is entitled to compensation if he becomes
incapacitated by sunstroke. A great many workmen have to
work in the open air, they are all equally exposed to the risk
of sunstroke — and, as | understand the decision in the Brooker
case (supra), if one of them gets sunstroke, he must, in order
to recover compensation, show that his employment in particular
exposed him to that risk in a special degree. All that the
arbitrator found in this case was “that it is very likely to
receive in the end of July a sunstroke in the field.”, but he
made no finding that the deceased’s employment exposed him
to any greater risk than other workers in the fields. In my
opinion, the learned President was right in the conclusion at
which he arrived.

7. Mr. Bar-Shira’s second argument was that the learned
President was wrong in deciding that the deceased was not
engaged in one of the employments specified in the First Sche-
dule to the Ordinance. By Section 2(2) of the Ordinance, the
Ordinance applies only to employment by undertakers in any
of the employments specified in that schedule. It has been agreed
that the only employment applicable in this case is No. 2. viz:
“Transport by railway and motor vehicles and works connected
therewith.” The important word is “transport”, and if one
turns to the definition of undertaker one finds that it means
“in/'the case of transport operations . . .. the person under-
taking the conveyance of the goods or persons.” This clearly
shows that “transport” in the First Schedule means “conveyance
of goods or persons™. It cannot have any reference to a persof
employed in a tractor for the purpose of ploughing land. The
learned President was right also in his decision on this point.

8. The appeal is dismissed with costs to include LP. 10
advocates’ fees.

Civit Appeal No, 194 of 1935,
In the Supreme Court sitting as a Court of Appeal,
Before:  The Senior Puisne Judge, Frumkin J. and Khayat J.

MUNICIPALITY OF JERUSALEM

V.

Appellant,

SHIMON MIZRAHI Respondent.

Ottoman  Laws Ottoman Law promydgated in 1915 de-

clared to be in force in Palestine by Ordinance — High Commis-
j.;.*w.rn' can adopt such course Palestine Order in Council,
922, Article 46.

.In Civil Case No. 41/33 of the Magistrate's Court of Jerusalem
;.lmu.-_ll;a.u-: claimed from respondent certain rates, Tl;v British
Magistrate dismissed the action on the ground that the appellant
Il{]tT no jurisdiction over the quarter in which respondent was
I'{"‘i-ltldllll;;. An appeal was made to the District Court, Jerusalem
f"‘_"] Appeal No. 189/33). The District Court reversed l.he Britial;
Magistrate on the ground of jurisdiction, but affirmed his judg-
f{::t:wi on other grounds, and it further held the Ottoman Muniecipal
Fax l,i:-.\.' » hich came into force in 1915 and which was declared
to I‘w in force in Palestine by the Ottoman Municipal Tax Law
Validation Ordinance, 1933, to bhe ultra vires as it was ;mt‘ 80
tl‘l-rlmu-.f to be in foree by public notice. An appeal to the .‘-‘mprenu.'
Court was made by ITeave,

: i_n .i_Ih.r\'\'m-,; (he .-1]1.1‘u-;1l umll selting aside the judgments of
oth Courts helow, the Court of Appeal,

HELD that if it is Decessary to enact that a certain Ottoman
T aw shall be in force in Palestine, the High Commissioner
ia n.“l tied down to the procedre by public notice under
Article 4 of the Palestine Order in Council, which pro-
{_'\':hli'i" is merely intended to do away with the necessity
for an Ordinance, and by virtue of Article 17 (1) of th.e
Order in Counecil, which empowers him to promulgate
such ordinances as may be necessary for the peace,
“l‘.’.il'l.' and good government of Palestine, the High Com-
missioner may by ordinance declare certain Ottoman
Laws to be in force in Palestine,

I. Olshan for appellant.

B. Ben Aharon for respondent,

Judgment: 1. The respondent was assessed to pay rates

T - s 4 ‘
ht; lh_L_;\11{|1|c1pa11!y of Jerusalem, hereinafter referred to as the
unicipality, for the year 1930. He refused to pay on the ground
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that the Makhnaim Quarter, in which he lived, was not within
the municipal area of Jerusalem. On being threalened with execu-
tion proceedings he paid under protest, and took proceedings
against the Municipality for the recovery of the amount paid.
The Chief Magistrate decided that in 1930 the Municipality had
no jurisdiction over the Makhnaim Quarter, and gave judgment
for the respondent.

2. Leave was given to appeal to the District Court. That
Court reversed the finding of the Chief Magistrate as to the
jurisdiction of the Appellant over the Makhnaim Quarter, but
affirmed his decision on other grounds, It then gave leave to
appeal to this Court on two points of law which are as
follows: —

“1, Were the appellants empowered in law in the
vear 1930 to demand and collect the Municipal Tax known
as the Municipal House Rate Tax?

2. If they were not so empowered, do the provisions of
Section 3 of the Ottoman Municipal Tax Law Validation
Ordinance 1933, estop the respondent from recovering the
amount paid to the appellants?”,

3. Sections 2 and 4 of the Ottoman Municipal Tax Law
Validation Ordinance, 1933, hereinafter referred to as the Ordi-
nance, are as follows: —

«2, Save as provided in Section % of this Ordinance, the
Ottoman Municipal Tax Law of the twenty-sixth day of
February, 1330, shall be deemed to be and always to have
been validly applied in Palestine and of full effect except
in so far as any part thereof has been expressly or impliedly
repealed by any Ordinance.

4. Any Municipal house rate assessed by or on behalf
of any Muniecipal Council under the Ottoman Municipal
Tax Law of the twenty-sixth day of February, 1330, and
charged upon any occupier of immovable property shall be
deemed to be and always to have been lawfully assessed,
imposed and charged, notwithstanding any provision in
such Law contained and such rate shall continue to be

]

imposed and charged upon such occupier”.

4. It is interesting to note that this Ordinance came into
force after the decision of the Chief Magistrate had been deliv-
ered. It was, however, in force at the time of the decision of
the District Court and was considered by it. That Court held

that Section 2 was ultra vires, and that in consequence Section 4 |

was ineffective, as the statutory law on which it is based was
non-existent.

— 57 —

9. The grounds on which the District Court proceeded

were as follows. Article 46 of the Palestine Order-in-Council
enacts that the Ottoman Law operative in Palestine is to be
that law as it existed in Palestine on the 1st November, 1914,
and such later Ottoman Laws as have been or may be declared
to be in force by Public Notice. The Ottoman Municipal Tax
Law referred to in Section 2 of the Ordinance came into force
in 1915. It was declared to be in force by 'an Ordinance and
not by a Public Notice. It is therefore ultra vires.

6. I cannot agree with this reasoning. Under Section 17 (1)
of the Order-in-Council, as amended by the Palestine (Amend-
ment) Order-in-Council, 1923, the High Commissioner is em-
powered to promulgate such Ordinances as may be necessary

for the peace, order and good government of Palestine. If it is

necessary to enact that a certain Ottoman Law shall be in force,
the High Commissioner is not tied down to the procedure by
Public Notice. That procedure is merely intended to do away
with the necessity for an Ordinance, but it does not in any
way detract from the powers of the High Commissioner to pro-
mulgate Ordinances for the purposes mentioned,

7. In the present case an Ordinance was necessary as
the provisions of the relevant Ottoman Law were to be deemed
to have been in force as from the date of their enactment. On
this point I have no hesitation in deciding that an Ottoman Law
passed after the 1st November, 1914, may be brought into force
either by a Public Notice or by an Ordinance. | do not agree
that Section 2 of the Ordinance is ulfra vires.

8. Section 2 of the Ordinance enacts that the Ottoman
Municipal Tax Law of 1330 (i.e. 1915) shall be deemed fo be
and always to have been validly applied in Palestine. The effect
f'[ this is that this Ottoman Law was in force in Palestine
in 1930, and according to Section 4 'of the Ordinance the muni-
cipal house rate assessed under that law must be deemed fto
!uwe been lawfully assessed, imposed and charged. The result
IS that the Municipality was empowered in law to demand and
collect the Municipal House Rate in 1930.

9. The first question of law should be answered in the

a . el = H i i
flirmative and, this being so, it is unnecessary to answer the
Second question.

o 10. hll my opinion the judgments of the District Court
d]nd the Chief Magistrate should be sef aside and the appeal
Should be allowed with costs to include LP. 10. - advocates’ fees.
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Civil Appeal No. 107 of 1936.
4

In the Supreme Court silting as a Court of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat J.

BANCO DI ROMA . Appellant.

THE PALESTINE ZINC
PRODUCTS COMPANY “DLEE"

EMIL LEOPOLD MESTEL

CHINDA MESTEL Respondents.

Bankruptcy — Partnership Application- for declaration
of a partnership and two individuals bankrupt Declaration of
one of individuals bankrupt Refusal to declare parinership
bankrupt — Whether partnership can be declared bankrupt
Partnership Ordinance, Sections 19, 69, and 72.

The appellant bank obtained on 28th April, 1936, a judgment
against the respondents jointly and severally for the sum of
LP 27.400. As the judgment debt was not satisfied, the appellant
bank applied to the District Court of Jaffa sitting at Tel Aviv
(Bankruptey Case No. 311:36) to declare the respondents bankrupt,
In a preliminary ruling the District Court held that it could not
declare bankrupt a partnership in the partnership’s pame and
refused to declare bankrupt the first respondent. In its final
judgment the District Court declared bankrupt the second respon-
dent. The judgment creditor appealed,

In setting aside the ruling of the District Court which con-
cerned the refusal to declare bankrupt the first respondent and
remitting the case to the District Court to deal with the applica-
tion for the declaration of the bankruptey of the second respons
dent, the judgment declaring the bankruptey of the second res-
pondent remained as it was, the Court of Appeal,

HELD that the Distriet Court was wrong in holding that it
could not declare bankrupt a partnership in the part-
nership name, because Section 19 of the Partnership
Ordinance clearly contemplated the bankruptey of a part-
nership.

M. Gorodissky for appellant.

No appearance by respondents.

Judgment: The Banco di Roma as the holders of a judg-
ment proceeded against certain persons in the District Court of
Jaffa asking inter alia for a declaration of bankruptcy.

The Court made an order against some of the Defendants,
but in a preliminary ruling held that they did not consider that
they could declare bankrupt a partnership in the partnership's
name, and in consequence refused to declare bankrupt the first
Defendants a partnership described as “Dlee”,

In our view this was not a satisfactory way of dealing
with the matter; it would have been better had the material
facts been found by the Court and the points raised disposed
of in the judgment.

[n this Court the appeal against the second and third
Respondents was withdrawn, and Mr. Gorodissky who appeared
for the Appellants proceeded only against the first Respondents
“The Palestine Zinc Products Co. ‘Dlee”” the partnership
which the District Court had refused to declare bankrupt. This
parly was not represented, but we are satisfied that they were
properly served (with a notice of appeal).

As we have indicated, the facts were not adequately found
by the Court below, but it appears from the Palestine Gazette
of 22nd February, 1934, p. 150, that a partnership known as
“Dlee” was registered to manufacture pails, bath stoves and
other metal objects.

The proceedings in the District Court took place before
Fhe promulgation of the Bankruptcy Ordinance 1936 which came
into operation on the 15¢h August, 1936,

The question therefore is. if prior 1o the commencement
of the Bankruptcy Ordinance, 1936, the provisions of the Otto-
man Commercial Code as to bankruptcy, which clearly contem-
l“afﬂd the bankruptcy of a partnership, applied to a partnership
registered under the Partnership Ordinance (Drayton, Cap. 103).

SElflitlil 76 (2) of the Partnership Ordinance 1930, which
Was omitted from the Revised Edition of the Laws as having
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had its effect, provided that the provisions of Articles 10 fo I_E],
24, 26, 30, 32, 35 and 52 inclusive of the Ottoman Commercial,
Code should cease fo have effect in Palestine. S‘ection 69 of
the Partnership Ordinance provides that the provisions of !I@t
Ordinance shall apply to every partnership regisiereq .uuder it
to the exclusion of any provisions of the Ottoman Civil Code.

Section 19 of the Ordinance clearly contemplates the
bankruptcy of a partnership.

It may be noticed that Section 2(2) of the Partnership
Ordinance provides:

«This Ordinance shall be interpreted by :-cfurc‘ucc’m
the law of England relating to partnerships, and the l;ngllrﬁh
rules of equity and common law applicable to lpartn-;-.rﬂl.np
ghall apply in Palestine, save so far as they are inconsistent
with the express provisions of this Ordinance .

In England a partnership cannot be declared bankrupt .in
the parnership name, but there is no provision in the Enghsh
Law similar to Section 19 of the Ordinance. Moreover, unilke.a
partnership under English Law, by Section 61 a partnership
under the Ordinance is a legal person and may sue and be
sued in the name of the firm.

We are of opinion, therefore, that the District Court was
wrong in holding that, in so far as Respondent Nol was
concerned, it could not declare bankrupt a partnership in the
partnership name.

The ruling of the Court below as regards the Ist Respon-
dent is therefore set aside and the case remitted to the Court
below to deal with the application for the declaration of the
bankruptcy of the Respondent firm.

The judgment declaring the bankruptcy of the second
Respondent will stand.

L]

Respondent to pay costs to'include LP. 3.-advocate’s fees.

High Court No. 84 of 1936.
In the Supreme Court sitting as a High Court of Justice.

Before: The Chief Justice and Frumkin (F

THE NOXZEMA CHEMICAL COMPANY,
a Corporation of the State

of Maryland, U.S.A. Petitioner,

V.

ATALLAH SALEM BORDCOSH Respondent,

THE REGISTRAR OF TRADE MARKS Third Party.

Trade Marks — Application for registration as trade mark
of word “ Noxzema” — Word “ Noxzema’ already registered in
England since 1923 — American Company formed in 1917
acquired ftrade mark “‘Noxzema'' which was registered in the
United States of America in 1916 — Person applying for regis-
tration has his preparation under name of “Noxzema” sold in
Raies{irze since 1923 — American Campany sent only one con-
Signment of its preparation to Palestine in 1931 — Whether
person applying for registration in Palestine entitled to have the

frade mark ‘‘Noxzema" registered — Trade Marks Ordinance,
Sections 8 and 13.

The respondent applied to have registered as a trade mark
t]u:. \‘mml “Noxzema” and the application was opposed by the
petitioner company. The facts, in so far as they are relevant
appear in the order reported hereinafter. l ;

In ordering that the respondent was entitled to have regia-
tered as a trade mark the word “Noxzema”, the High Court

HELD that the petitioner had failed to satisfy the High Court

that the registration of the mark ““Noxzema” by the
respondent wae calculated to deceive the public or to
encourage unfair trade competition. The trade mark which
the respondent sought to be registered did not contain the
name of the petitioner company but only a part of it,

and it was not therefore contrary to Section 8 (h) of the
Trade Marks Ordinance.

Approved: CA 15/29, 1 P.L.R. 453,
Pianotist Co, Ltd.’s Application, 23 R.P.C. 774.
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M. Smoira for petitioner.
E.D. Goitein for respondent.

Y i arly.
Junior Government Advocate (E. Salant) for third party

icati known
Order: This is an application by‘ a C?Q:FT;‘H;“ (to
. The Noxzema Chemical Company Eeng“-‘Te‘ ‘mder Seckian
MI' h 1 will refer as the American L.nmpanyc), L Dt it
whic . 5 S0 Dl’"l)’l(}n ap. als
3 ‘rade Marks Ordinance (Dr ) it
13 of the Trade Mar : i R
S > 2 repi tion of a traae ; L :
g ection to the registra R Earetic ol
lfml ‘llit:]e registration of which was advertised in the (g
ol - ¢ -

19th March, 1936, under No. XLV

i i a chem-
This application for registration was in re:giclbs;y iy
jcal aration for external use on the hume ‘ ,u 2y
lt_ﬂ prep(i"' healing eczema, sores, burns and skin er pf iy
ik e 'lt the name of Atallah Salem Bordcosh o -!I ;1
s “;atinmla(\:illll refer as Bordcosh), and the tradfe“‘:l:f'rk whic
e .
Ettn\\::stsmight to register was the word NOXZE

The facts are as follows: —

-ading as The
Bordcosh together with two other persons, :nglenilark he
S ; i a
: rerpool, registered as
- ompany in Liverpool, ‘. epared
Lmsfe"i{wzpemi" in respect of chemical substances prep
word 03 x

in E in 1923.
for use as a medical remedy in England in

i ¢ t‘

business there, i.e. in Jaffa.

. .

of non-user,

i dy for
Bordcosh in his affidavit says tetu;venlfsdo ain;ee:r:tidy N
d that he a
known as Noxzema an . : -
ECZEmznd he swears that he has continually sold th:sisprsflp-
n:tri];en in Palestine since 1923. This latter statemen
r . .
ported on affidavit of two retail chemists,

toation
As | have already stated, Bordcosh made an applicatio
in 1936‘; to register the trade mark in Palestine.

== %3

On September 16th, 1936, the opposition to this registration
was filed by the American Company.

The American Company was formed in 1017 and acquired
the trade mark “Noxzema"” which has been registered in the
United States of America in 1916 in connection with skin cream.
It appears that the American Company have registered this
mark at various times and in various countries including Great
Britain, France, Italy, Spain, Holand, Canada, Union of South
Africa and Cuba, and in an affidavit it has been sworn by the

Vice-President of the American Company as follows:

“d. Noxzeman Greaseless Skin Cream and Noxzema Skin
sSonp was delivered to the Bozen Hygiene Drug Company
lel Ayiv, Allenby 38, Palestine. by shipment from the United

states on January 8th, 1931, and was sold by them in Palestine.

2. The trade mark i8 now used in foreig

n countries: in
Canada where

hundreds of thousands of dollars’ worth of
merchandise has been sold and in the United
America where at the present time
million dollars’

States of
between one and two
worth of merchandise are sold annually, "

Section 13 (2) of the Trade Marks Ordinance provides
that the notice of opposition to the Registrar of Trade M
shall include a statement
Section 8

arks
of the grounds of opposition and

of the Ordinance sets out various prohibitions against
registration.

It is necessary to look at the notice, therefore, to se
grounds alleged. They are ti

e the
1at the American Company is the
true proprietor of the trade mark “Noxzema” which also forms
part of their business name and the grounds then go to set out
the facts upon which reliance is placed,

Dr. Smoira, on behalf of

firstly upon Section 8(d) of the
provides: —

the American Company, relied
Trade Marks Ordinance which

“marks which are or may be Injurious to publlec order

morality or which are calculated to deceive the public:
marks which cncourage unfair trade compe
tain false indications of origin.”

or
or tition or con-

1937
26th February
Trusted C.J.

and
Frumkin J,

HC 84/36

Noxzemn Chemical
Company

Vi

Bordeosh
and another




1937
9%6th February

Trusted C.J.
and
Frumkin J.

HC 84/36
Noszema Chemieal
Company

V.

Bordeosh
and another

— 64 —

Respondent on the ground
not contain an express refer-
of opinion that the noticé

Objection was taken by the

that the notice of opposition did
ence to this provision, but we are
is wide enough to permit of its being invoked.

ble that applications in opposi-

It is, however, most desira

tion under Section 13 of
particularity the grounds of the opposition.

the Ordinance should state with

George Schicht Altiengesellschaft
v. Israel Brikstein, Civil Appeal No. 15 29 (P.LR. 1. p. 453), in
considering whether a mark was calculated to deceive, held
that regard might be had to the fact that a mark was registered
outside Palestine and in the judgment at page 454 it is stated: —

This Court, in the case of

«That there are persons in Palestine who are acquainted
2 and are thus liable to be de-
of the fact that there
who,
Appli-

with the Applicant’s Mark
cannot be contested, in view
many thousands of persons

1 in countries in which the

ceived,
are now in the country
until recently, were livis

ade Mark is registered and its goods are on sale.”

cant's Tr

As a proposition of law, | am not prepared to dissent

from that conclusion, and it seems

can be applied with greater force

to encourage unfair trade competition;

hard to argue that a trade mark w
“Cadbury” or “Lindt” alone, or in combination

words used in this country,
burys or Lindts, in connection with
would not be calculated to deceiv

unfair trade competition.

Parker J., in
774, which is quoted in Kerly on Tr

at page 267, laid down the following test: —

«You must take the two words.
both by their look and by their sound. You
the goods to which they are to be applied.

ature and kind of customer

sider the n
you must consider

to buy those goods. In fact,

surrounding circumstances; and you must

to me that this principle
to a mark which is calculated
for example it would be
hich consisted of the words
with other
by persons not authorized by Cad-
chocolates or sweetmeats
e the public or encourage

Pianotist Co. Ltd.’s Application, 23 R.P.C.
ade Marks, 1923 Edition,

You must judge of them,
must consider
You must con-
who would be likely
all the
further consider

— 65

what is likely
v it 1 71 1 ) & :
o 3 ]u happen if each of those trade marks is
2 B "mal way as a t
: £ rade mark fi
respective owner p : O atmselles s
Sapechive. ners of the marks. If, considering all t}
: ance 4 ‘ wil
ety _l 8, You come to the coneclusion that there ¥ ‘1[_;
g 1sion — at i Al
iR that is to say, not necessarily that one
. - 1 ' .
gl njured and the other will gain illicit 1 fi
i o e id i o : : . renefit,
i I-u!l be a confusion in the mind of the publi
ead to confusi i 4
b on in the good
R i, goods — then vou may
st 5 gistration, or rather you must ref 1 (’J
tration in that case,” ‘ PR

In my judgment '
, the question is
by this C : one of fact to be deci
ofyte- Court upon such evidence as is available in th l.ded
sts such as are indicated by Parker | e light

In this case . L
informan:;i: ;15;?0 tI:I{-, matter is not easy. We have very little
e by‘mc \18 .nature and the extent of the business
AR ;Gme‘ncan Company except that one consign-
Soap reach.;d ”:‘ FTE‘-dScless‘ Skin Cream and Noxzema Skin
S e S .c.:ounr;-y in 1931, and that a considerabl
e ql.tal::11.crcf}1zirui|S{% has been sold in Canada and in thz
i me;ch;n?di:x A[T?enFa, but we do not know the nature of
Slicntss &O‘;:.Iqar.(;i tulwhat extent, if at all, it is similar to
B ot .(.j;;t-nh n the other hand, we have evidence that
1 P~g, . 16{]?, um?e'r the name of Noxzema, has b

alestine since 1923. e

4 o ] oreg - -
hl lu} }Ud ment [helej I ’ ”Ie -1]1,.1]1Lal1t3 hd\'{. deIL.‘(f 1‘
SII 4 Ordacos

18 Cal L’it d (0] p C
L“I £ i (IE cerve ”]e “h]i( Or t EnNnc rage i 111 I I

Dr. Smoira also i
: o a also relied on Secti o e
BERiEh. svovidess on Section 8 (h) of the Ordinance

“marks whieh are "
S e “,-‘_1 h are or contain the portrait, name
: 1 & 1“}1-.\-?(1” or [I‘(‘ n : » ddg or
oy o o 2 1 ame of a | .
or an associat : a body corpor:
a ation. e 3 porate
CORCerne on, unless the consent of the pers g R
mncerned has been obtained.™ I On Or persons

Whether : 3 M
e ]lI] “Lr a trade mark contains a trade name is a questi
y ~ ) 0
. NOX?C: {EthE [.he trade name of the American Compann
zema Chemical Company. The mark which it is sough);
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That being so, : s
{(h) of Section 8 of the Ordinance, an
sidered upon the grounds Wl'iICh‘l ha
Is it calculated to deceive or does it encoura

d the mark must be con-
ve already discussed, i. e.
ge unfair competition?

i ismissed with
In my judgment this application should be dismissed

costs. Advocate’s fees LP. 4.

in my judgment, it is not contrary to subsection)

Civil Appeal No. 2 of 1936

Y In the Supreme Court sitting as.a Court of Appeal.
Before: Copland J., Khayat J. and Abdulhadi J.

1. SALEH ZACHARIA

2. JALIL HANNA DAWID Appellants.

V.

AZIZEH, WIDOW OF THE LATE
ANTON HANNA DAWID,
ON BEHALF OF HIS ESTATE.

JIRIES HANNA DAWID Respondents.

Appeal — Arbitration — Application to set aside award —
Refusal of application - Application for leave to appeal made
five days after delivery of judgment refusing application to set
aside award — Grant of leave to appeal — Filing of grounds
of appeal twenty-eight days after grant of leave to appeal —
Whether appeal in time — Arbitration Ordinance, Section 15 (2).

A dispute which arose between appellants and respondents and
which concerned a claim for LP. 300 made by appellants againat
respondents was referred to arbitration, The arbitrator dismissed
appellants’ claim. Appellants made an application to the District
Court of Jerusalem for setting aside the award but the District
Court refused the application. The judgment of the Distriet Court
refusing the application to set aside was given on 31st October,
1935. Application for leave to appeal to the Supreme Court was
filed on 5th November, 1935, the grant of leave was notified on
the 13th December, 1935, and the appeal was filed on the 10th
January, 1936. At the hearing of the appeal the point was taken
that there was no appeal proper before the Court, because a
period of more than thirty days, after deducting the period
between the date on which the application for leave was filed
and the date on which leave was notified, had already elapsed,
and because the appellants did not show due diligence in prose-
cuting their appeal.

In dismissing the appeal, the Court of Appeal,

HELD that on the authority of Civil Appeal No. 18/33'and Civil
Appeal No. 126/34 the appeal was three days out of time,
and on the authority of Civil Appeal No. 33/36 the appel-
lants, in filing their appeal twenty-eight days after the
notification of the grant of leave, did not show due dili-
gence in prosecuting it.
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Followed: CA 18/33, 2 P.LR. 45.
CA 126/34.
CA 33/36, 4 P.L.R. 10

I. Olshan for appellants.

l. Hazou for respondents,

ted on
T ay of leave gran

: ‘This is an appeal by w istrict Court,
]”d*'{f:éz::r 1935, against a judgment of the D:)stn;:{t3 B
4th' DeC; on ;I1e 31st day of October, !935_, Whgijir):'mce i
delwereumer Section 15(2) of the Arbitration Ordins

cation ur S

was dismissed.

i in CA 126/34,
It has aiready been (Iecided. by .ﬂllS Court, ;:.lSC e
following tr\ 18/33, that the pEﬂl’Jd in guc: a?‘,?n; ”,‘c s,
ik f the judgment appealed against unt:l‘t eb e Ry
d?t:popeal are ﬁ'led, but deducting the p-;no_ctited eand s
* ' al is submi

icati leave to appea .

::e apﬁ:i;::g: fn(;rthc order granting such leave, must not excee

e no g

thirty days.

i it was held
In a later judgment of this Court, CAf Iii!eli%ol‘;e il
i uld be unfair to apply Art. 181 o : ke
bl in such cases where leave to appeal is req ’|[-mt
ity IIn " iestion to be considered is whether the Aippeet )
”tlat t:; (:ir:zg g;]igencc in prosecuting his appeal, once leav
show

appeal was granted.

The present appeal fails on th‘e authority ofl zn:g;v(;f\igz
dents, for judgment in thr's case as state i
o gy 31.10.1935 and application for leave to appe b
qelwewd Un1 3“- 1&3»& was notified on 13.12.35, and the app
:;’;:;f O\L']ﬁz.z(;t aslubmitted until the 10th of January, 1936.

e ¢
i i dent, it is three days ou
cording to the first prece ¥e :
'Tl'masri.dacwe hogid that in waiting for twent).rl mgshfjiéi?;t
Ef i:)l:zet'hey put in their grounds of agpeal, ﬂ_le Apgel zize s
inefact display such diligence as is required by
precedent, alluded to above.

ismi i nd
For these reasons, the appeal is dismissed with costs a
advocate’s fees assessed at LP. 2.

Civil Appeal No. 4 of 1936.

In the Supreme Court Sitling as a Court of Appeal,

Before: The Senior Puisne fudge,

Frumkin /. and Khajm!'_/.

ISMAIL ALl EL-ABS] Appeliant.

YONINA SHLANK Respondent.

Evidence, Oral — Usurious interest
missible to proye usurious inferest -
1934, Section 3.

= Oral evidence per-
~ Usurious Loans Ordinance,

e i &

In an action in the District Cour
against the appellant based on
the parties, whereby
performance on the

t.of Jaffa by the respondent
4 contract for sale of |

and between
respondent, relying

on a breach of non-
part of appellant, asked for the recovery of
LP. 155 paid in advance on account of the purchase price and
LP. 200 liquidated damages, the appellant alleged th
mentioned in the contract and claime
usurious interest,

at the sums
d by the respondent wepe
and wished to establish that fact by oral evi-
dence; his allegation being that the contract in question was
merely a document for excessive interest and not a contract for
sale of land. The Distriet Court held that the contents of g
document could only be rebutted by a doecument and that oral
evidence was not permissible to rebut the contents of the con-
tract. The appellant, against whom judgment was given for the
sum mentioned in the contract, appealed.

In allowing the appeal, setting
District Coupt and remitting the case
as appellant may produce in Support of his allegation of usurious
interest and such Witnesses, if any, as the respondent may wish

to call in rebuttal, and to decide the case according to law, the
Court of Appeal,

aside the judgment of the
to it to hear such Witnesses

HELD that when an

issue alleging usurious interest ig put
forward, oral e

vidence may be allowed to show what
Wwas the real agreement between the parties.

E. Georges Elia for appellant.

No appearance by respondent.

Judgment: The Court below misdirected itself on a
Question of law. When an issue alleging usurious interest is

Put forward, oral evidence may be allowed to show what was
the real agreement between the parties,
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i i 1 32 ch
and remit the case to it with directions to hear su
I

o Appellant may. produce : o
az ﬂ:;us pi?xterest and such witnesses, if any, as the Resp
usur <

may wish
ing to law.

70

¢ . bl;ll}w

in support of his allegation of

i cas accord-
to call in rebuttal, and to decide the case then accor
0

Costs to abide event.

High Court No. 5 of 1937.

i tice.
In the Supreme Court sitting as a High Court of Jus

Before: Copland J. and Frumkin J.

Pefitioner.
JOSEPH ELYASHAR . .

V.
PRESIDENT DISTRICT COURT, JERUSALEM
CHIEF EXECUTION OFFICER, JERUSALEM

OSHE OXHORN o Respondents.
M T

Mortgage — Interest — Chief Execution O:fﬁcer —_ Re}r:;ii
in morr;age deed provided for payment of 7%, interest as

Ist April 1936 — Mortgage debt fell duc.e on Ist jam:'ary,tnzfgn/
) 'p{ condition in mortgage deed provided for paymen : b[;
ﬁ;ziﬁ:s:t if debt not paid at maturity — Mortgage de,bfnﬁ;}}fon;
by monthly instalments of LP. 100 — Fa:!uree (t;;;;a,;a” hir
secutive instalments made the whole mortgagf &gd‘ i)

; to pay — Application for sale of mor gui. I Parr
meret which interest is payable after the default el
!E‘)ﬁim{:’on .Ofﬁccr has no power to order payment of a mortgag

debt by instalments.

sxecuted a mortgage in favour of '!'Jl_vu.-*luu‘ d\ll
Ux}l(-’l.:l- l;i\e::im\t‘l;lm :'ugistei“ed in the Land Rvg_:mt.r}‘.d "I'hl:L“’l::.ﬁ
the ltlf:)riii!";un‘tg-lgc deed provided that the t'mu;l;_‘_‘:;:i;n-r ltLe iy
g ' ‘ ; : interest a > TE L
bt :Ihlc\'htfﬂji;"::::lr}t‘ll::‘mli't I::::dn 1936. One of the :-;p«:*c:;.lr:
Pa-""a_hfe m(mt':crhe:l to the mortgage deed aho“.'ud the ma_n!u.:trli'
i e tgage debt was to be paid, i.e. in momh]'_y mf: ‘m
et ‘:m;[ll‘ug;l};n interest at the rate of 7% commencing ro '
e q[‘ I‘l[q];(. ;nother condition was in the follo“u_ng terrnf‘;
1B[t Ac.i::::'th;:' l:or:rmvm‘ fails to pay the interest and fails to pa)
«In case
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the debt after maturity; the borrower will have to pay interest
ag the rate of 99, for the whole time ‘until full payment without
the necessity for sending a notice or protest”. A further condition
was in the terma following: — “If the borrower shall fail to
Pay Ttwa consecutive instalments in time the payment of the
whole mortgage money shall fall due,” The mortgagor failed to
pay the instalments that fell due on '1.6.38 ‘and 1.7.36, and the
mortgagee applied for the sale of the mortgaged property. The
Chief Execution Officer held that interest at the rate of 7% was
only payable from st April, 1936, and not from the date the
mortgage was executed, namely 25th October, 1935,

that interest
at the rate of 7% was only payable

and not 9% because the latter
rate could only be charged after 1st January, 1938, and that the
amount paid by the mortgagor into the credit of the mortgagee
in a certain bank must be' deducted from the amount due for
the instalments and interest. He furthep gave the mortgagor a
period of little more than three months to pay. The mortgagee
applied for and obtained an order nisi calling upon the first and
second respondents to show cause why the order of the first
respondent in Jerusalem Execution Case File No. 2604/36 should
not be set aside,

In making absolute the rule nisi, the High Court,

HELD (1) that interest at the rate of 7%

was payable as from
Ist April, 1936, only.

(2) that the date of maturity of a debt iz the date on
which the debt becomes due, and in this particular
case, by the operation of the default clause in one of
the special conditions attached to the mortgage deed,
the mortgage debt became due on the 2nd July, 1936,
and therefore interest at the rate of 9% became payable
as and from the 2nd July, 1936,

that a Chief Exeecution Officer has no power to order
payment of a mortgage debt by instalments: and it
tollows-that a mortgagee cannot be compelled against
his will to accept pPayment of such a debt by instal.
ments,

Followed: HC 90/32, 1 P.L.R."764.

S. Mizrahi and 1. Olshan for petitioner.

N. Levy for third respondent,

Order: The first point in this case is the date from which
interest runs. In the main body of the mortgage deed it is quite
Clearly stated that “the borrower hereby agrees to pay to the
Said lender or order the sum on the Ist day of January, 1938,
Plus interest at the rate of 7% payable monthly as from the

Ist April, 1936,” And in the special conditions, there appears
the following: —
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“Manner of pagment —monthly instalments of LP. 100 plus
interest at the rate of 7% commencing from 1st April, 1936, ¥

Whilst the special conditions may be somewhat ambiguous,
we think that there can be no doubt with regard to the main
recital in the deed and we hold that interest at 7% is payable
as from 1st April, 1936, only.

On this point, therefore, we rule against the Petitioner.

The second point is the meaning to be attached to the
phrase “after maturity”. The Chief Execution Officer held that
interest at 9%, which is payable in case the borrower fails to
pay the interest and fails to pay the debt after maturity, could
not be charged until after 1st January, 1938, which is the date
on which the mortgage sum is expressed to be due. In this,
we think, he is wrong. The date of maturi.y of a debt is the
date on which the debt becomes due. By the operation of the
usual default clause, this debt became due in whole on the
2nd July, 1936. Interest at 9% is therefore payable as and from

this latter date.

The third point is as follows. At various times the 3rd
Respondent has paid into an account in the A.P.C. to the name
of the Petitioner various sums, amounting, it is said, to some
LP. 800. The Chief Execution Officer ordered that this sum
should be deducted from the LP. 1900 due under the morigage.
We think that this order is not correct, for this Court has
already held that a Chief Execution Offfcer has no power 1o
order payment of a mortgage debt by instalments: and it fol-
lows that a mortgagee cannot be compelled against his will to
accept payment of such a debt by instalments. See Yola Shehab
v. Chief Execution Officer, Haifa, and another, H.C. 50/32,

P.L.R. 764).

The Petitioner is, in our opinion, entitled to the full sum of
LP. 1900. - together with interest at 9% as from 2nd July, 1936.

The rule nisi is, therefore, made absolute as regards the
second and third points, and discharged as to the remainder.

The 3rd Respondent must pay the costs and LP 3.-ad-
vocate’s fees.

0 Y g

Land Appeal No. 43 of 1936.

In the Supreme Court sitting as a Court of Appeal

Before: The Senior Puisne Judge and Plunkett Ag. 7

CLAIRE CALMY Appellant
Appellant.

HERAKLIA POLITIS . Respondent
o ent.

Immovable prope >
perty — Sale of land — Deli
; il 42 | ivery
sold not an essential condition of the sale — Mejelle A.giig; ggf

Iroerrr 7
s r!rc.sm{){nm /fz ‘crric‘n!aﬁng period ‘of preseription date
datco :;’j;?c’f:’ﬂcmﬁfff nj: action io be taken into account and not
g ! ;CL ,Hw fwrz.rm,r: ‘uf the action before the Court began -
od to be caleulated in calendar years — Mejelle, Article 1666

Ak ::.rnfnlr:.wabfe property — Boundaries Claim to land -
it waartes not set out in statement of claim — Title deed and
P altached to statement of claim - Proper compliance with

the law — Meje ‘.
jelle, Article = .
Section 3 (¢). Article. 1623 Land Courts Ordinance,

Evidence — F i {
Ice Plan produced in evidence Jound to be inaccu-

rate — Party producing
il g plan not debarred from adducing other

FadsBana‘ fides = Plea of purchase of land in Lood faith —
: of r.{rse entirely against such a plea - On_!y remed
rely upon is prescription. o

Ihi..' lL'h‘_lOndL’n!. \\'h(”ﬂf ld“(! W
GCLUIIL’LI in pa ition L & L 14
proce d!n £ et = ) )L‘! int and the 0V
rt nocee 88 be ween 1] ‘ l\ I
er nment of }.d]&‘ﬂt“l{‘, “'lL'I'lldl‘d into the Klldlf’ of C"lthl‘l l!l(‘ a (; (,‘l'
o I p

Iﬂnt o1 t] W 8 to
e GO ‘ernment Gf l)' i
;l!(_‘ tine or ar
” [ ) '] » p:.l:t nf thilt ]ZI“(} f‘.‘
aPPE‘ a‘ 1t 1!;:(1 th’e other to the GG\’CI‘l!IImI‘It of I’il]?utiﬂ.t', (:OI‘III';:?I]C-
ed pl oceec 1,.,8 in th{! Li.!]ltl (:{)ll!"t (?f Ju"‘{l ill res pL"L‘t (]f h\'l" l'lnd

The Lan p g i
i andddf;::::,::ntﬁl.",“ ‘thc \'?llzt?lmons evidence adduced, both
e a::\ > ‘1ound in la:l\'(rltl‘ of respondent and demar-
5 C‘;urte hm\ f:'rnment of Palestine accepted the decision
iy ik 5 s .q 3;“ ap;wll‘ant appealed to the Supreme Court
B Eo Com-; :”..‘ :l): The Supreme Court remitted the case to
e Cnm.t. 1n‘:; ;d:!d Cm.lrt complied with the order of the
= “.r ] (.1‘. nd t 1en delivered a fresh judgment, adherin
ginal decigion in every respect. The appellant appealedg

In dismissing the appeal, the Court of Appeal

as, owing to a mistake that
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r i riginal owner
slivery of the land sold by its origina
HE 1) that the delivery of the o A
HERY A0 to the respondent, the purchaser, was not .asltlm“ ntie
condition of sale, vide Article 262 of the Mejelle.

(2) that the period of limitation is cu]c.u]u‘tmf :;:11:, t;i:
date it commences to run up to the dxltt‘ l .m e
action is commenced in the ICnuNs and .111‘11“:12%- ity
date when the hearing before l_lu' Cmu._l .1;,;‘“._.1,0.1%“
period of fifteen years as l)I‘OVl‘ll(‘.d unm;t . 1’0::‘“ e
of the Mejelle is to be computed in calendar year:
not in lunar years.

(3) that the respondent, by attaching to ]“T--Ht?tﬁ?:.e;:.tgi(:.
claim a copy of the original k.uah‘;m uhm\.m{, - Uf. 1R
tered title of her predecessor in title and a. ;0151 pidne
map showing an are;l]nmrkc]d uullh:tnu::l.i;“:nw“h o

essor in title, did comply substan 3 8
Eggﬂ?:e:.nentn of Article 1623 cft' the h_ie]ellct.. :l}le P:i:"l_
sions of which must be read in the Ilght_o' jt. P
sions of Section 3 of the Land Courts Ordinance,

re( 7 reapon-
(4) that the rejection of the map p‘roduu.d by t-!lt" ‘1.e“[‘3.ltp
dent, which the Court below found to h_e. inaccurs I-
did ll‘lOt debar the respondent from adducing other elv“
dence to help her in proving the approximate situatio
of the land,
i faith
(5) that the appellant was never a purchaser 1nr g:]l?d tl':llnd
e ame the owner o e
because she mnever became K , . o
claimed by the respondent, and if the .;lp_pell.mt o;.;.l;h
pied any fmrt of the land before 1925, the year in wh 2
the pm'viition proceedings took place, she was al{;igr;t
encroaching on the rights of another and appe aa
could defend her right to occupy only on the ground
prescription. -
The relevant facts and grounds of appeal are sufficiently
set out in the judgment.

D. Moyal for appellant.

M. Eliash for respondent.

Judgment: 1. The facts giving rise to _!his appeai_ a}lr::
as follows. In 1901 one Moyal and ?ne Esteriades werfe ]o;fa
owners of a piece of land in the vicinity of the towp 0 Ja(mé
In that year they sold a part of the land, 11.850 pl'lc? to o
Franghia, ahd 12150 pics to the Greek P{ir%rlarch. fu:ly o
tinued to be registered owners of tl:e: remaining part o “ii (his
until the death of Esteriades. He died without helrs‘ an e
undivided share passed to the Governmerft of Palestine. ot
this Moyal sold his share to his son Dav:q, anfi the lanerc,]ai;e
the property registered in the name 'of his wife, now
Calmy, the appellant in these proceedings.

G W T .3‘:!':‘- ."F_’k._';- Ti‘!- )

2. Franghia had the portion he bought registered in his
name and shortly afterwards left Palestine for Constantinople,
In 1913, having heard that certain of his boundary marks had
been obliterated, he returned to Jaffa and had fresh boundary
marks placed at the four cornérs of his land. He then returned

to Constantinople. In 1917 he sold the land to his daughter,

now Mrs. Politis the respondent in the present proceedings.

3. The position in 1917 was therefore as follows. Of the
original land owned by Moyal and Esteriades in 1901, the
Greek Patriarch was the registered owner of one small part,
the respondent was the registered owner of another small part,
and the rest was held in undivided ownership by the appellant
and the Government of Palestine. In 1925 the Government
made an application for partition of this land between itself
and the appellant. The Government produced a map of the land
(Exhibit No. 1 in these proceedings) and this map clearly
showed a rectangular piece marked “the land of Franghia.” This
was obviously intended to represent the piece of land purchased
by Franghia in 1901 and sold by him to the respondent in 1917.
Owing to some mistake this piece of land was included by the
Court in the land to be partitioned. The land was partitioned,
part went to the Government and part to the appellant. The
result was that the land belonging to the respondent fell into
the share allotted either to the Governmernt or to the appellant,
or part of it to one and part to another.

4. In 1926 the respondént commenced an action for the
recovery of her land in the Land Court of Jaffa. She made the
appellant and the Government of Palesfine defendants, The
Government adopted the role of a passive defendant; it took
the attitude that if respondent could prove her claim, it had no
objection to handing over to her any part of the land ordered
by the Court. The Appellant, on the other hand, offered a very
strenuous opposition to the respondent’s claim.

5. The case dragged on until January 1936, when judg-
ment was delivered by the Land Court in favour of the res-
pondent. The Government accepted the decision of the Land
Court, but the appellant ‘appealed. There was a very lengthy
argument before a bench constituted of McDonnell, C.J.,, Baker
and Frumkin J]. Judgment was delivered on May 14th., 1936.
The Court began its judgment in the following terms:

“After having read the appellant’s voluminous grounds
of appeal and listened to her counsel's exposition thereof
at great length, there is only one point in the whole case
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with which we think it 1s necessary to deal, and that is
the matter relating to maps X and Y prepared by the Assist-
ant Superintendent of Surveys of the Southern District,”

The judgment ended as follows:

“We, therefore, set aside the jugment and remit the
case to the Land Court to recall the surveyor in order that
he may put in the maps in question and be examined and
cross-examined if desired upon the discrepancies in map X
to which we have referred, the Court to give judgment
accordingly. Costs to follow the event.”

6. The Land Court carried out the order of this Court
and then delivered a fresh judgment, adhering fo its original
decision in every respect. The appellant again appealed, and
the hearing of the appeal commenced on the 28th October 1936
before a Court consisting of myself, Plunkett and Frumkin JJ.
Mr. Eliash for the respondent, referring to the opening sentences
of the judgment of this Court, said they meant that the Court
had decided all points against the appellant except one. It was
quite clear to myself and my brother Plunkett that the Court
had found it necessary to deal with one point only and that
the other “voluminous grounds of appeal” remained undecided.
My brother Frumkin, who had been a member of the previous
Court, said that the previous Court had meant to decide all
points but one. But the judgment did not contain a single
reference to the elaborate arguments of appellant's advocate on
the numerous other points in the case and we were left entirely
in the dark as to what they had meant to decide. In these cir-
cumstances my brother Plunkett and [ decided (my brother
Frumkin dissenting) that there was nothing to be done except
to have the whole appeal re-argued before us. When the argument
had proceeded for a short time, my brother Frumkin intimated
that, having already listened to the argument in the previous
hearing, he had already made up his mind on the various issues.
He asked to be relieved. The case was continued by consent
before myself and my brother Plunkett. | may here remark that
two judges constituted a proper Court under Section 3 of the
Courts Ordinance, as amended by Ordinance No. 18 of 1935.
The amendment came into force on the 16th April, 1935, and
this appeal was commenced after that date. Article 186 of the
Civil Procedure Code lays it down that the date of the com-
mencement of an appeal is the date on which the application
to appeal is presented and registered.

7. There was again a very lengthy argument before us.
Mr. Moyal, for the appellant, urged numerous reasons in sup-

2 =

port of his contention that the decision of the Land Court was
wrong. I shall deal later with certain specific reasons but before

\ s ¥
* doing so | wish to refer to a matter which goes to the root of

the bulk of Mr. Moyal's contentions, namely the procedure adopted
by the Land Court in deciding in favour of the respondent’s claim.

8.‘ The Land Court found as a fact, and there was abun-
dant evidence to support its finding, that the respondent was
owner of part of the land which had been partitioned between
the appellant and the Government in 1925. But it had consider-
able difficulty in determining the situation of the part of the
land which belonged to the respondent. The map produced by
the Government at the partition proceedings in 1925 was found
to be inaccurate. Another map (No.5), which showed the
Franghia land in the same position as map No. 1, was subject
to the same defect. There was evidence that the scale was not
exact, and that the map was merely a sketch. The same applies
to the numerous other maps produced. From a perusal of any
of them it was difficult to say with certainty where the Franghia

!an?g;;as actually situated with reference to the land partitioned
in s

9. The Land Court, being satisfied that the respondent
was the owner of a piece of land which had been comprised
in the vpartitioned area, took the following course in order to
determine its position. Various witnesses pointed out marks on
(11(? land which they said were at the south-east and south-west
points of the land owned by Franghia, These marks differed
but not to any great extent. The Court took the two points.
most favourable to the appellant, and on the line joining them
Constructed a rectangle conforming in shape and area to the
Franghia land shown on map 5, this being a map which had
been produced by the appellant. It declared this rectangular piece
of land to be the property of the respondent.

10. This method of procedure was much criticised by

Mr. Moyal, but I think the Land Court was justified in its
Procedure. Land Courts were set up in Palestine by an Ordi-
flance passed in 1921, now Cap. 75 of the Laws of Palestine,
:’oi. Il., p- §28. By Section 3 (d) a Land Court was empowered
0 decide disputes as to the ownership of land. By Section 3 (b)
::a:jas empowe‘red, where it accepted a claim to ownership as
! ar_ld u‘ndrsputed, to demarcate the boundaries and direct
fegistration in the Land Registry. By Section 3(c) it was em-
:Jhowered, wl'mre it accepted a claim as valid, and where only
he bou.nda-rles were disputed, to give a decision as to the
Oundaries and to demarcate them in accordance with the decision.
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11. In the appellant’s additional grounds of appeal, dated
August 7th,, 1936, her advocate said: —

“There is no dispute that Mr. Franghia effected in .(’(_']“_
stantinople a transfer to the name of the respondent of 11‘1.
Jand registered in hisa name on or about July 1333, But tl.llH
Kushan is not sufficient by itself to show area, boundaries
and position of the land.”

12. Now, as | have said already, there was a definite
finding of fact that this land registered in Franghia’s name wals
part of the land partitioned between the Governme.m and the appel-
lant in 1925. Section 4 of the Land Courts Ordinance provides
that there is no appeal save on a question of law. The Lan.d
Court had therefore before it a clear admission that_ Frangh}a
had transferred certain land to the respondent, anq it had its
own finding of fact that this land was included in l.he area
partitioned between the Government and the _appe!lant in 1925,
Owing to inaccurate maps and the defective recollec_hon'ot
witnesses, the Court was unable to determine the exac_t Si!ll'{llIOH
of the land. It had therefore to piece together the various items
of evidence, documentary and oral, and to demarcate the bound-

aries of the land to the best of its ability on the material before it.

13. There is a good deal to be said for the view th.a!
on the facts of this case the respondent’s claim to O\V-HEFShI!]
was accepted by the Land Court as valid and ;tnd1rsputetr.
or that in the alternative her claim was accepted_as valid, and
undisputed except with regard fo the boundaries, and t'i.ii.l_t
therefore the Court was justified in demarcating the boundaries,
in accordance with Section 3 (b and c) of the Ordinance. But
even if this were not so, I think the procedure adopted was ti{e
only one consonant with justice. It seems to me that th:.s ‘15
what Land Courts were set up for, It must have been reahﬁcd
that after the Great War, followed by the British Occupation
of Palestine, many cases would arise such as the present oneg,
where there would be no dispute that a person was the owner
of certain land, but owing to inaccurate kushans and maps;
and discrepancies of witnesses as to boundaries, it would be
difficult to say where were the actual boundaries of the land.
Land Courts were set up to do substantial justice. Where such
a Court finds that a person is indisputably the owner of land,
but the situation of that land cannot be accurately determined,
then it depends on the evidence whether a final decision can
be given, If there is sufficient material to enable suc.h‘a Cpuft
to carve out a piece of land in approximately the position indi-
cated by the evidence, then I think its decision should not be

= =

interfered with unless it has caused injustice to some other
, person. In the present case the Land Court had, in my opinion,
" sufficient evidence before it to assign to the respondent the portion
of land it did. It could not say with certainty that this was the
actual situation of the land sold by Franghia te the respondent,
but it got as near to its actual position as was possible, and
carved out the correct shape and area. For this purpose it took

two points favourable to the appellant and used a map produced
by the appellant,

14, My decision that the judgment of the Land Court
must not be interfered with on account of the procedure adopted
disposes of most of the grounds of appeal urged by Mr. Moyal.
A good deal of his argument was devoted to criticism of the
evidence of the surveyor Davis, and it was owing to such criti-
cism at the first hearing of this appeal that this Court remitted
the case to the Court below for further evidence to be taken
from Davis in order to explain cerfain matters which seemed
obscure. This further evidence was taken in the Court below,
and it took it into consideration when delivering its fresh
judgment. Mr. Moyal had an opportunity of cross-examining
Davis and of bringing out the matters on which he relied for
the purpose of discrediting this witness. He addressed the Court
below at length on these matters. They all resolved themselves
into questions as fo accuracy of cerfain rough notes made by
the surveyor, from which notes he had prepared the plan as
ordered by the Court. The surveyor was quite candid in admit-
ting that the notes were rough and that a clerical error had
been committed in one instance in transferring rough notes to
the Field Book. But he was quite clear that his rough notes
were sufficient to make an exact survey and that his memory,
together with the notes, was ample to give him complete infor-
mation. The Court below was the best judge of the cogency of
_his evidence; it took into consideration the criticisms to which
it was subjected by Mr. Moyal; and it decided that these crifi-
Fimns did not debar it from accepting the evidenceé and basing
its decision upon it. I have perused the evidence and considered

the criticisms and I am in agreement with the decision of the
Court below.

15. 1 turn now to consider certain specific grounds of
appeal urged by Mr. Moyal. The first of these was that there
Was no delivery of the land by Franghia to the respondent in 1917,
It has been seen that he does not dispute the transfer of the land
to the respondent in that year. On the question of delivery, He
felied on certain articles in Chapter 5 of the Mejelle. The leading
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article, No. 262, is as follows (I am using Mr. Hooper's trans-
lation ) :

“Article 262: Taking delivery is not an esaen]:m‘lvs:g;litmt

of sale. After the conclusion of the ‘comraci,) Sendof ! Gotes

urchaser must first deliver the_ price to tin,nr e 1:3 and
Fhe vendor is then bound to deliver the thing

purchaser.”

16. It is quite clear that taking delivery is not an essenn?l
condition of sale. The remaining words of the afhc:e lmnzreg
indi f the price the vendor is bou C
indicate that on payvment o e e

i i i by the purchaser. The
eliver if he is asked to do S0 : othe
:riicles of the Chapter relate entirely to what constitutes delivery.

This ground of appeal fails.

17. The second ground is on the ques:ign of lir‘nitatiav‘.
The Co-urt below found as a fact that Franghia f::nierc:n'-‘.e.ccii n|z
i i the land in 1913. There was evide Ic
rights of possession over | L o
is findi t should not interfer
ort this finding and this Cour | ‘
:? ‘sruhippresent action was commenced in 1926. Article Iﬁﬁ?hzz
; i i i f limitation at 15 years, so
the Mejelle fixes the period o e i
the acti]on seems to have commenced in tlma,._ But Mr._Mo;,;;e
has put up an ingenious argument to defeat this conclusion, :
says that the crucial date is not the date of the fcomn:snci;t:::t
i hen the hearing before the :
of the action, but the date w hear orl
i hat the period is to be rec :
begins. He further says t ' et
i The date on which this ¢
lunar, not in calendar, years, Sk
, i 6th December 1927, an :
e on for hearing was the _ ’
;::yal says, if this date be taken and if the period be calculated
in lunar years, then the respondent’s claim is barred.

18. In support of his first proposition he relies on Article
1666 of Mejelle. This is as follows:

« Article 1666: If any person brings an action in 'Cm;ﬂ
agninrst any other person in respect to some purl-tu. ular
- o i sithout the case
ce i tain number of years, wit
matter once in a cer : Ml
i oi d in this way fifteen years pass b}
being finally decided, an eaxs pess oy
i »tion i t barred. But any clai g
e hearing of the action is no ut any :
:)}tlst of Cou[;'t does not cause the period of ]In‘lltﬁtl?ll t-':) cc;‘t‘a:
to run. Consequently, if any pernonh mak;a a Fh!g:u::l -;;,d
articuls tter elsewhere than in 3
ect to any particular ma er else t ;
ipn this way the period of limitation elapses, the hearing o
an action by the plaintiff is barred.

19. I do not see how this supports his contenliqn. Th;
intention of the article is to stress the point that t.he claim muill
be made before a Court, and that a claim otherwise made w

not cause the period of limitation to cease to run. But the article
does not suggest that the commencement of an action in Court

is the date on which the actual hearing begins; the Code of

Civil Procedure lays it down that an action commences when
the claim is presented and registered. Mr. Moyal said that his
view is supported by the commentaries of jurists such as Al
Haider and Salim Baz. If this is 80 | must say that I do not
agree with these jurists. With regard to lunar years Mr. Moyal
has not produced any authority, and the practice of the Courts
in this country since the Occupation has been to compute the
period of limitation in calendar years. | think the. Court below

was right in rejecting the defence of limitation, and this ground
of appeal also fails.

20. A third ground of appeal was that the respondent did
not set out the boundaries of the land claimed in her statement
of claim. Mr. Moyal relies on Articles 1619, 1620, and 1623 of
the Mejelle. These articles, especially Article 1623, support his
contention that in an- action for the recovery of land the bound-
aries must be . set out. But this ground of appeal must be
Considered in the light of what | have already said as to the
functions of Land Courts. The respondent did, however, attach
to her statement of claim a copy of the original kushan showing
the registered titie of Franghia, and she also produced a copy
of the Map (Exhibit No. 1), showing an area marked out as
the land of Franghia. | think she Substantially complied with

the requirements of the law, and this ground of appeal must
also fail,

21. A fourth ground of appeal is connected with the
Production by the respondent of the map above referred to. As
I have already pointed out it was found during the hearing to
have been inaccurately made and the respondent produced

another map later on which she said represented the locality
more accurate 1ave been
allowed to do thi ; L

estopped from relying on any other evidence. | do not see any
force in this argument. Map 1 was simply a part of the respon-
dent’s evidence; when it was found to be inaccurate, the Court
had to make the best use of it it could. This it did in the light
of all the other evidence adduced, but it was not bound to
reject the respondent’s claim merely because for some reason a
Surveyor had got his Compass points wrong or his scale incor-
Fect. It is necessary to repeat that the Land Court was satisfied
that the respondent’s claim to land was a good one and that it

found in the evidence sufficient material for it to say approxi-
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mately where that land lay. When map | was found to be

: i er
inaccurate the respondent was not debarred from adducing oth
o3 b

. iy Lty g
evidence fo help her in proving the approximate situation ©
the fand. This ground of appeal also fails.

22. A fifth ground of appeal is based on the ducn:i:w 0§
bona iicies. The appellant became in good f.a!th the re{:{fs;we(.l
wner of certain land, she remained the registered owner :;r <[
v mber of years, she was a purchaser in good faith wit I;)u
:Il:}’ knowledge that part of the land belonged ftnt unfy(:ln.L t;j:e
isturbed, But the facts oi this cz
Id not therefore be disturbec
::Leesnht?ruely against any plea of this nature. The appeillaut ne;r;:r
iece land claimed by the respon-
the owner of the piece of Jai
gztclfm'?‘hat land was registered in the name of Franghia since 11901{
and.in the name of respondent since 1917. I_f the appeailr:_
occupied any of this land before 1925 shel we:is isnrgpllyeren:i;(:“ ;
i T d could defend h )
i n the rights of another an o ght
Io'::gcugy only on the ground of prescription. Adndhat (t}heetrl:!nnt;ezi
iti i between herself and the Gov '
the partition proceedings i
i by the Government,

1925, map 1 was produced . 4
Ictllearly a rectangular piece of land marked “the land of Franghtlia“u
This was adequate notice to the appellant of' an adve'rse; o
to this piece of land, and when she allowed it to bfe inc uted
in the partitioned land, she did so at the nsi‘c of being ous
at a later date. This ground of appeal also fails.

23. There is a sixth ground of ap?eai on th_e‘ que?tttc':rz
of costs, but | see no reason to interfere with the decision of the
Court b:elow as how the costs of the action should be borne.

24. | have read through my notes of Mr. MOya;’s arget:l
ment several times, and cannot find any grounds o :pgﬂcl_
other than those | have already dealt with. There[ is i
tinual recurrence to the ground that fh‘e Court‘ b:'onisanre;
fegal evidence on which to base its dec1s;on.‘W:_1.1 this 3 cg,ms
and in my opinion this appeal should be dismissed \n; & U;
Havi-ng regard to the fact that :heal-e were two _prollotr;‘ge > gao
ments before this Court these fees should include o

advocates’ fees.

< A ﬂq'. T_ll}—!]':i = ‘.-——-‘-
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Criminal Appeal No. 24 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Shaw P.D.C. and Khayat J.

MUHEEB KANA'AN . Appellant,

ATTORNEY GENERAL Respondent.

Accomplice — Corroboration — Need of corroboration of an
accomplice’s evidence.

Evidence — Accused — Same evidence against two ac-

cused — Court acquitting one and convicting the other — Whe-
ther Court entitled to do so.

Trials — Trial upon Information
certain offences ordinarily ftriable upon information to be ftried
summarily — Trial of one of such offences upon information —

Whether ftrial in order — Courts ( Temporary Constitution )
(Further Provisions ) Ordinance, 1936.

— Law providing that

Special treatment -

= Not within power of Court of Appeal
fo order.

The appellant, together with another person not involved in
this appeal, was charged before the District Court of Jaffa (Crim-
inal Case No. 16/37) with attempted murder with premeditation
contrary to Article 170 of the Ottoman Penal Code and Sections
3. 4 and 9 of the Criminal Law Amendment Ordinance (No. 2) of
1927, in that appellant on or about the 25th August, 1936, at Jaffa,
with premeditated intent to murder, did send an
bamb to a certain Schriber at Tel Aviv by
attempting to kill the said Schriber. He was convicted of the
charge as laid and was sentenced to ten years imprigsonment.
Hence this appeal. The grounds urged on behalf of appellant
appear in the judgment reported hereinafter,

instantaneous
rail service thereby

In dismissing the

appeal by majority (Khayat J. dissenting),
the Court of appeal,

HELD (1) that it ia dangerous to conviet

dence of an accomplice alone
corroboration of the evidence of

an accused on the evi-

without some further

that accomplice,

(2) that a trial Court may find on the
co-accused guilty and the other o
and what a court of appeal h

same evidence one
o-accused not guilty,
as to determine is whether
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any good reason is advanced for disturbing the con-
viction of the person found guilty; the mere fact that the
other co-accused was acquitted is no ground of appeal.

that the trial of appellant upon information and not
summarily was all in favour of appellant. The intention
of the Courts (Temporary Constitution) (Further Pro-
visions) Ordinance, 1936, is that preliminary investiga-
tions may be dispensed with, but if they are not, an
accused person has no ground of complaint.

that it is not within the power of the Court of Appeal
to order special treatment.

N. Abcarius and M.E. Mogannam for appellant.

Government Advocate (Moussa Alami) for respondent.

Manning, S.P.J: On the 4th February, 1937, the Appellant
was convicted before the District Court, Jaffa, of an attempt to
commit murder with premeditation. He was convicted on the
evidence of two witnesses, one of whom was definitely found
by the Court to be an accomplice. The President of the District
Court, who tried the case sitting alone, gives no indication in
his judgment that he directed his mind to the question of
whether the other witness was an accomplice. The Government
Advocate, however, in replying to Appellant’s argument on the
appeal, said that in his opinion both the witnesses were ac-

complices.

If both witnesses were accomplices, then it was dangerous
to convict the Appellant on their evidence alone without some
further corroboration. But the learned President did direct his
mind to the question of one witness, and 1 think the question
of whether the other witness was an accomplice or not must
have been present to his mind. There was obviously material
in the evidence on which he could discriminate between the
two witnesses, one of them had taken an active part in the
{ransaction; the other had refused to take any part. I think it
was, therefore, implicit in the judgment that the learned Presi-
dent found that the witness Hassan was not an accomplice,
and 1 do not think that what the Government Advocate has
said in Court can affect this implicit finding.. The learned
President was therefore justified in considering that the evidence
of the accomplice was corroborated, and not by another ac-
complice.

Abcarius Bey, who argued the appeal on behalf of the

Appellant, urged very strongly that the Court below had behaved
illogically in finding the Appellant guilty, while finding another

—*8b

person charged together with him not guilty. He says there w

t,he same evidence against both. | cannot see that thisei:aesl
ggzténfe;;app‘eal. What we ha\fe to determine is whether ;my
i ;; 1:; adtvanced for disturbing the conviction of the
il me'heﬂemn((;f a:;:ghdguﬁa?un that the Court seems to have
the same time, even if the evide(:wbeor:vilsmt[:g SI:I;?“ e

” Or:j::;t{l:; f—:ruz?dlg?; app‘eal was that under the provisions
S e . g ‘6 this case should have been tried sum-
befor:}’a Mag;g:tratée“‘rhlladfagee;; :s Ipre!i:r;inary investigation
MEIOTE\ R ; 1at there had bee:

;;euﬁ?:gatloin' was all in favour of the Appe]lant,!?rfcl; lSl:s{{::Z ig
f “-,a;l;r;;ﬁ;fg?lm'd of ‘app.eal. The intention of the Ordinance
e < DI 'yjmvestlgahons may be dispensed with, but if

y 1, an accused person has no ground of complaint,

g -l: has been also urged that the sentence is too severe, |
; }U agree;‘the fac.:ts disclose a dastardly attempt to catlse
eath and serious injury to many persons

In my opinion the a
An ppeal should be dismi
conviction and sentence affirmed. g

COURT: — Ord ;. g
i rder of special treatment is not within our

We order se

ntence to commence ;
e ( e b 4
of District Court, from date of conviction

Shaw, P.D.C: I concur.

¢ Evfi{'éfr;};r _{q.mel gm of the .upinion that Section 6 of the Law
e R w.tn ment Ordmance. 1924 does not allow the
e S1 nl.ess. where there is doubt as to the truth of
cormhma”on, eum_ as an acc.omplice, to be accepted with
ke doumf,m spgcnally ff the w_:tness corroborating the evidence
g PR tw:tness IS considered by the Prosecution to be
R _p Ie 00. | therejore hold that there is no admissible

I law upon which the conviction could be based, the

Conviction and sentence
acquitted. should be quashed and the appellant
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Civil Appeal No. 18 of 1936.

In the Supreme Court sitting as a Court of Appeal.

Before: Copland ., Khaldi J. and Abdulhadi J.

PALESTINE LAND DEVELOPMENT CO. Appellant.

V.

SALEM SAMAAN ZIADEH Respondent.

Contracts — Agency — Parties to contract appointed one

person as their agent — Liability of principals in damages: (1)
where agent commits a personal breach, and (2) where breach

committed by agent is due fo fault of one of the parties.

Under the terms of an agreement between the respondent,

as vendor, and the appellant, as purchaser, certain plots of land
were to be transferred by way of sale to the appellant by the
Under clause % of the agreement, the clause in ques-

respondent.
both parties

tion appears in the judgment reported hereinafter,
to the agreement agreed that the vendor should appoint a certain
Shehadeh Ahmad Mustafa Barakat or any other person to com-
plete the transfer. Shehadeh Barakat resigned without having
completed the transfer transaction in the Land Registry. There-
after the appellant company brought an action in the District
Court of Jerusalem (Civil Case No. 178/35) claiming the return
of the money paid in advance on account of the purchase price
plus LP. 1500 damages; appellant’s allegation being that Shehadeh
Barakat was unable to prepare and complete the transfer as the
respondent committed a breach of his undertakings under the
agreement. The respondent also claimed damages in a separate
action. The District Court dismissed both actions for damages
but gave judgment in favour of appellant for the return of the
money paid in advance on account of the purchase price. The
company appealed.

In setting aside that part of the judgment of the District
Court dealing with the question of damages, and remitting the
case to it to hear evidence as to who of the parties was respon-
sible for the breach, if any, the Court of Appeal,

that from the wording of clause 4 of the agreement
Shehadeh Barakat was the agent of both parties and
acted in two separate capacities. Had Barakat committed

HELD

a personal breach, which was not due to the fault of

either party, then in such a case both parties would be
responsible for that breach and no claim for damages
by either party would arise, but in case the breach

87

committe 4 s 1§
. m:t:?d by the agent was due to the fault of one of
* partie g : .
e ]:Imlw, then tllmt party alone would be responsible
amages; and the innoce
. ‘nt party o« 2
il 5 party could not be held

I. Olshan for appellant.

Hanna Afalla and George Salah for respondent

. Iil/:d;éri;c;n.;q 'I‘hl::I Rtl*spondent in these proceedings entered
ugust, 1934, into an agree
undertook to sell and tran i g o A
. sfer certain plots of
of the said agreement is as follows: —p e

g o « » .
"l'dEl‘btt(()m::i-u}-m:IE‘I ‘lulu‘:]u:'m_k-.'n to appear in the Tabu in
]iUlilL'tll'.illl(:.:lgt’ul' lii-: tl,m‘w.htr '.JI 1!“' said plots aithin the
ance with I'.'hv 253 “ l"c"i}. _iuiillﬂ his undertaking in accord-
takes to. appear .in :tl:l?]-m‘tmm..d terms. Second party under-
the I‘f.'!-:iHh_‘I'l?ll‘ letter :t I}Elh_u '\\'ll!un a week after he receives
is ready and awaitir '.I t1lu t‘{lt‘_ﬁ th“It the transfer transaction
Both parties ilg!‘(:f.‘(l 1-1]‘“- the fixing of signatures in the Tabu.
Ahmad El-Mustafa I}“c‘lltlif‘lt‘:il party should appoint Shehadeh
the tranafer '1'él‘|1-¢t‘| .l'dla.ttl 4_>|-.;.m‘y other person to complete
pay the L‘-\']'IL'-I]H{".‘-;,‘ ctionin the Tabu but sacond party should

iy aid S :
nik ‘The] said Shehadeh Ahmad Barakat resigned without
g completed the transfer transaction in the Land Registry

Claimilz.g ;Th]:_r;ﬁ:f:pellafnt brought an action in the District Court
* rn10 the sum of LP. 225 paid in advance on
gttt . Sheiists Al Bt e W
1 Ahma arakat was able
sr;prz;iha:);l ic_(}mplete thc. transfer as the Respondent é](;];:li:(i.ttég
i 51;3 undertafnngs u‘nder the agreement. The respon-
parate action claiming damages.

Resp(::{d Tf’lE D%stricl Court dismissed both Appellant's and
ent's claims for damages, and gave judgment in favour

of the Appellant f he
, or t h
Interest. return of the sum of LP. 225 with

5. i |
that Shehlatdleshcﬁrn: erBme wording of clause 4 of the agreement
a arakat was th 3

But he - e agent of both parties.
; persg:C:eg in two se‘parate capacities. Had the agent con?mitted
party, it E:.v rlec]aCh’ which was not due to the fault of either
that I;erhou ’ seem Fhat both parties would be responsible for
and no claim for damages by either party would arise.
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But in case the breach committed by the agent is due tl;--gm‘:
fault of one of the parties, that party alone would be re:f,gloj sibl
for damages: and the innocent cannot be held responsible.

: - : : Ao
6. The lower Court heard no evidence on this point. We

therefore set aside the judgment of the Tower Court on 'l:;ib
point to hear as to who of the parties, or both, was responsible

for the breach, if any.

7. The Appellant took another point regardingr the ;jact;
from which interest is payable on the 5ufm“of I;_)z.rc?_:‘zaf)s.e- \;rlitce
id i } he account o e ;
was paid in advance on t count

The Dpistrict Court did not state in its ;udgmmg] the d;teoffratjl:r;
i i i : that sum. Clause .
which the interest is payable on i : , .
agreement, however, provides that interest is payable or; ?}111;
sum from the date of payment, and we therefgrcl amen :

part of the judgment of the lower Court accordingly.

8. The Respondent is to pay the costs of this appeal fto
include LP, 3. - advocate’s fees.

Civil Appeal No. 26 of 1936.
In the Su,urénw Court sitting as a Court of Appeal.

Before: Copland J., Khaldi J. and Abdulhadi J.

1. BUTROS SALEM WAHHAB
2. NA'IM GEORGE TAWIL

N

Appellants.

nt.
ALl SALEH ALA-ED-DIN Responden
. or
Contracts — Ilmmovable property — Land J Contract !j;fe
sale of land — Duty of vendor to arrange for and 'cor{ip s
transaction of sale in absence of anything to the contrary in
contract.

I 320 » ahsence
In a contract for sale of immovable property, in the _lh}t ﬂ:c
f anvthing to the contrary in the contract, it is the c%utyl 5«_:
(\)-cudr;r to :rram;e for and complete the transaction of sale.
/ is report,
The facts, in so far as they are relevant to this repo
appear from the judgment.

R M

89 -

M.E. Mogannam for apoellants.

E. Georges Elia for respondent.

Judgment: In this case a contract was entered into be-
tween the parties, whereby Respondent undertook to sell to
Appellants a plot of land for the agreed price,

Clause 5 of the said agreement, on the construction of
which this appeal depends, declares it to be the duty of the
Appellants to pay the expenses of the transaction and all fees and
taxes that may fall due after the date of the contract.

The transfer did not take place, and the Appellants there-
fore brought an action before the District Court claiming the
sum of LP. 120 which they had paid in advance, plus the sum
of LP. 250 as liquidated damages,

The two Judges constituting the Court of trial disagreed,
one of them holding that both parties were equally. at fault and
that thus no damages can be awarded; while the other held
that Plaintiffs’ willingness to perform their obligations was never
questioned and that judgment must thus be given for the full
amount of their claim. The former being the view advantageous
to the defendant, it was adopted, and judgment was therefore
given ordering him to refund the sum of LP. 120, but Plaintiffs’
claim for damages was dismissed.

There is nothing in the contract to vary the general rule
that it is the vendor's duty to arrange for and complete the
transaction of sale. Clause 5 of the agreement merely entitles
the Respondent, who is the vendor in this case, having prepared
the transaction, to call upon the Appellants to reimburse him

for what he has spent, but it is not the latier’s duty to tender
the money beforehand.

As a matter of fact, however, the Respondent failed to
Prepare the transaction or even open a file in the Land Registry,
and though the Appellants went out of their way in calling
Respondent’s attention to that effect, the latter still did nothing
and did not even care to reply.

For these reasons, we are of the opinion that Appellants
failed in nothing that it was their duty to perform under the
Contract, and their appeal must therefore be allowed and judg-
Ment entered for them in the sum of LP. 250 as damages, in
addition to the sum of LP, 120 awarded by the District Court,
With costs and advocate’s fees assessed at LP. 3.
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Civil Appeal No. 30 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: Copland |., Khaldi J. and Abdulhadi J.

SHLOMO FRIED Appellant.

Y.

CHAYA ESTHER WOLANSKY Respondent.

Interest — Agreement as to payment of interest — Interest
continues payable after maturity of debt.

On the strength of a promissory note made by \Vu[anuk:\' lin
favour of Fried which was in the terms t'nllowing_: “On tho'lhth
Elul 5602, 1 the undersigned am bound to pay against this bill to
the order of Mr. Shlomo Fried the sum of four !u.mdred poum!‘s
Palestine — wvalue received in cash — payment in ,Ierusalcr:n g
Fried sued Wolansky in the District Court of ,]cmwulelfl ( Civil
Case No. 280/35) for the amount plus 9% interest. “. olansk_\"
alleged, and produced evidence in support of her :\l}e_gatmi.x. that
the rate of interest agreed upon between her and I.'::md. was the
rate which banks usually charge, namely 2 }%. The District Court,
from the evidence before it, both oral and documentary, came 1o
the conclusion that interest at the rate 21% was agreed upon, and
ordered the payment thereof from the date of the making of the
note until complete payment. Fried appealed.

In dismissing the appeal, the Court of Appeal,

that there was evidence to support the District Courts
finding that the agreed rate of interest between the par-
ties was 21%, and as this rate had .been a}grecd upon it
continued even after the maturity of the bill.

HELD

J. Frank for appellant.

E.D. Goitein for respondent.

Judgment: We are of opinion that there was evidence to
support the District Court’s finding that the agreed rate oi
interest between the parties was 2}%, and we cannot therefore
interfere. And this rate having been agreed upon, it continues
even after the maturity of the bill.

The appeal is, therefore, dismissed with costs and LP. 3.-
advocate’s fees.

N T AT i

Civil Appeal No. 44 of 1936,

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Khayat J. and Abddulhadi if

GENERAL MOTORS ACCEPTANCE

CORPORATION Appellant,

KAMEL WAFA DAJANI Respondent.

Hire-purchase agreement — Test to be applied to determine
whether agreement is one of sale or one of hire.

Appeal, Leave to Considerations to be kept in view when
determining an application for leave.

. In determining whether a hire-purchase agreement is one
of sale, whereby the property passes to the hirer, or whether it is
one of hire, whereunder the property is still vested in the lessor, the
test to be applied is whether there is a binding obligation upon
the hirer to buy. Where the agrecment upon its true construction
is an agreement to hire, with an option to purchase, the property
in the goods does not pass to the hirer until he has exercised the
option in accordance with the provisions of the agreement.

2. The procedure to be followed where leave to appeal to
the Supreme Court is sought under Section 6 of the Magistrates’
Courts Jurisdiction Ordinance, 1935, is for the presiding Judge
of the Court to consider if the judgment in question involves a
point of law, and if it does, if that point of law is such a point
that by reason of its novelty or complexity an appeal to the
Supreme Court is justified.

Referred to: PCLA 4/35, 2 P.L.R. 423.

The facts, in so far as they are relevant, appear from the
judgment.

Philip Joseph for appellant.
Rashed Haddad for respondent.

Judgment: This case arises out of an agreement of hire-
purchase dated 30th June, 1934, whereunder Muhammad Amin
Ja’bari  (described in the agreement as the Hirer) hired a
motor truck from Tannous Brothers (described as the Lessar).
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The agreement contained a guarantee whereby Naser Eddin
guaranteed its due performance by the Hirer and it also contained
an assignment and guarantee whereunder Tannous Brothers
assigned their rights upon the terms and conditions therein set
out to the General Motors Acceptance Corporation.

In the course of certain execution proceedings Kamel
Wafa El-Dajani obtained an order of attachment against the
movable and immovable property of Muhammad Amin ]a'bari
and the Execution Officer attached the motor truck, the subject
of the above mentioned hire-purchase agreement, which was
then in the garage of Tannous Brothers. In consequence the
General Motors Acceptance Corporation commenced these pro-
ceedings on the ground that Muhammad Amin Ja'bari had no
right of ownership in the said. truck.

In these circumstances the Magistrate should have addressed
his mind to two questions: —

(a) Was the truck the property of Muhammad Amin Ja'bari?

(b) Was the truck the property of the Plaintiffs, the General
Motors Acceptance Corporation’?

In order to answer these questions it is necessary (o
consider the hire-purchase agreement to which 1 have referred.
It is a long and involved document which provides shortly that
the hirer is to pay an advance rental for the first month’s use
of the car and} thereafter monthly rentals for the hire of the
car, and that thejrentals are to be evidenced by promissory
notes to be given by the hirer.

The agreement further provides: —

«10, If during the continuance of this contract Hirer
shall duly perform and observe all the stipulations and
conditions in this contract contained, he shall be entitled to
purchase car by paying to Lessor all outstanding monthly
rentals for hire together with all or any other sums payable
by him hereunder and abandoning all right to the repayment
to the said deposit which shall then be treated as part of
the purchase price but, until all such payments as aforesaid
have been made, the car shall remain the exclusive property
of the Lessor. If Hirer shall not elect to buy car, he shall
redeliver same to Lessor in good and complete order and
repair immmediately upon the expiration or sooner termi-
nation of the hiring by Lessor; and Hirer shall thereupon,
subject always to his having paid all the monthly rentals
for hire specified in the schedule hereto and having duly
performed all other obligations under this contract, be paid

- 03 —

or credited with the deposit and shall be entitled to the
I't:l'}ll‘ll of the promissory notes hereunder given |n eviden T‘-
of indebtedness but shall not in any t_'w‘»nl I)c‘ulllitlv‘;] lul:
ahv e
ments made or to be made by hirer under Illl]‘hf):'lrl:l.:l[:l"):l‘)[
\ nd the Lessor hereby expressly undertakes to do and ‘L
form all things and acts that may be necessary n; .rI\{T:ilz;
1n‘1' and to give unto the Hirer or eventual [H!l‘i..'lll;lh"e!' h‘]l(l;.lfd
Hirer so become, a complete and valid title to the .~<;1.id car.”

repayment, eredit or allowance in respect of

_ Agreements of this kind frequently give rise to disputes
partlc_ularly when, as in this case, third ;.;arlies who are credit-}
ors .u! the Hirer are concerned. Such disputes most frequently
turning upon the question: Is the contract one of sale whereby
H'.u: property has passed to the Hirer, or is it a contract of
hire whereunder the property is still vested in the Lessor?

'.Ihe test is whether or not there is a binding obligation upon
ic Hirer to buy. Where the agreement upon ifsttrue construction
!5 an agreement to hire with an option to purchase, the property
in the goud.s does not pass to the Hirer until he has exercise()i
the option in accordance with the provisions of the agreement.

[ a - n atiebias
We are satisfied that under the contract with which we
re CoONcerne ara 1Q - i
ta& U.!JLLI.HL(I there is no sale, but only a hire until the Hhirer
SRS 2 . : .
138 t}tlused his option in the manner provided in the clause
to which I have referred.

: fIhe first point for the decision of the Magistrate was
ierefore: Had the property passed w1 |
: y passe 1der that claus

S clause to the
; It appears from the learned Magistrate’s judgment that he
t;)(-k ‘lhe view that the property had not passed on the ground
1at 1t had been established that Defendant No. 2 (1\111115t11|11ad

:Amln Ja'bari) had committed a breach of the agreement, but
it does not appear to us that this was necessarily conclusive.

Before the learned Magistrate the first Defendant Kamel
Wafa El-Dajani wished to call evidence to prove that certain
mstalmgus, which had not been paid by the Hirer, had in fact
been paid before the due date by Tannous Brothers (the Lessor)
tq the General Motors Acceptance Corporation as parties to the
bills, but the learned Magistrate refused to hear such evide_nce.

The Defendant therefore appealed to the District Court. It
wouIc.l appear that the District Court ignored the fundamental
qifestmn whether the property had passed to the Hirer and
failed to consider the effect of clause 5 of the assignment and

gua’rantee given to the General Motors Acceptance Corporation
which provides: —
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«5, The foregoing guarantee is given to the amn.:;.:m_ﬂf:
on the express condition that even lhuu;‘:ll; thl:' L,;:i&::.c;:lt::l;‘
is jointly and severally liable with the I‘Ilil t'r the ,“:\- .mh”.
this guarantee cannot be claimed by th-_: 111.u:r or £ o her
cuarantor and on condition that upon tulhllilng his/i 58 ;‘
:unlcv hereunder the guarantor shall Iw. (‘{lillli‘d u; .h:' H;“. -
rogated to the rights of the assignee existing at the time.

In the course of argument before us, Dr. Joseph stated
that that clause of the assignment and guaramee had not be-
come operative. Had it become operative Tannous Brothe;sf
would appear to have become the owners and not }he hirers :
the truck. Whether or not it had become operative depen‘s
upon the facts which are not sufficiently found tp e?abie fu's;hiz
express an opinion, but the facts and thg apphca‘t:on oi ?
clause to them may affect the second question to which | referre
at the beginning of this judgment.

We agree with the District Court th?t.this case should go
back to the Magistrate, but we are of opinion that‘lt shouid~ do
so in order that he may find the fac'r_s and consider the case
in the light of the observations in this judgment.

It was argued by Rashed Eff. that no.appeal lies to this
Court from the judgment given by the District Court. The pro—,
vision of the law applicable is section.ﬁ of tll.e Magistralehs
Courts Jurisdiction Ordinance 1935, which provides that the
decision of a District or Land Court in an a‘ppeal from a Ma-
oistrate’s Court shall be final but the presiding Judge of the
anurt may grant leave to appeal to the Supreme Cuu.rt. on a
point of law, and we are of opinion that where the decision of
the District Court involves a point of law leave to appeal may
properly be given.

We do not think that the decision in the Palestine Jewish
Colonization Association and another v. The Village Sett‘lemem
Committee, Arab Infiat, P.C.L.A. No. 4/35, is an _authonty,.as
that case deals with appeals to the Privy Council am;l A‘rtlcie
3 (b) of the Palestine (Appeal to Privy Council) Order-in-Coun-
cil 1924 expressly refers to final judgments.

The President of the District Court in giving leave {0
appeal set out some proved facts, some allegations and argu-
ments and concluded by formulating two questions of law upon
which leave to appeal was granted.

Neither the learned Magistrate nor the District Court appear
to have given any express decision upon the fn:st qf these
questions, and the second, which is based on the first, involves
the decision of the District Court to which I have referred.

Jollowed by a third party in

— 95

In my opinion the correct procedure where leave to appeal
is sought under the section to which I have referred is for the
President of the District Court to consider if the judgment in
question involves a point of law, and, if it does, if that point of law

is such a point that by reason of its novelty or complexity an
appeal to this Court is justified.

If he is of opinion that it is a point of law which justifies
an appeal, he should grant leave to appeal against the judgment

in so far as it involves a decision of law as distinct from
findings of fact.

. 1'do not think that the President of the District Court
should formulate such propositions as may appear to him to
be involved. The inconvenience of his so doing is well exem-
plified in the present case. The District Court has remitted the
Case to the Magistrate with an expression of its views, If this
Court answers the questions formulated by “yes” or “no”, as
their form invites, presumably the judgment of this Court would
not affect the judgment of the District Court although it might

be clear from the answers given that this Court did not agree
with the judgment of the District Court,

In the result the appeal will be dismissed and the case
remitted to the Magistrate for his further consideration as I have
already indicated.

Costs to abide the final event. Advocate’s fees LP. 3.
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which a conservatory attachment is levied — Ofttoman Magistrates
Law, Article 7.

1937
24th March

Trusted C.J,

Khayat J.
aond

Abdulhadi J.

CA 44/36

General Motors
Acceplance Cor-
poration

V.

Dajani

1937
25th March

Trusted C.J.

Khaldi J.
and

Frumkin J,

CA 7/36

Halbian

V.

Antabilian




1937
25th March

Trusted C.l.

Khaldi J.
and

Frumkin J.

CA 7/36
Halbian
V.

Antabilian

— 96 —

. Where a conservatory attachment is l)l‘d!‘l'll.;gi::‘l: l}:)r ‘:‘I:L:.;L
in the hands of a third p&irﬁ‘unf“:ul]‘t?:l;uﬁ:—;::i:’n i} S
¢ £ 'ty is for that y N
”“"lt‘f" ‘-ﬂ -t:‘::t-mp:(:?::;}t,he”.\lugiun'uto'u Court in ;‘mcor.danl:.e T\;::.
e “’ li‘(!nl:x‘ni' Article 7 of the Ottoman Magistrates Ld‘:ln(.[,
::: l;:]u(rl‘;)i:ac of hearing his objections, to enh;r i::nl]:iﬂl?::t: i
imself and ask for his objections to ‘ln-’heun ’ ; e e
h:f][mlL *1:=mn the appellant, was duly informed that ln;: yinne
fnl:::ch‘;:l ['or'thr_' payment of the debt of u:ntl‘u.-tr ;-::::(,\-e:i_
;mvo taken steps at once to have the attachmen P 6}
2. The principle of liability for dilll‘lilg(?ﬁv‘l n .t::la;.,‘: ci:;;.ec 5t
tory ::ttachment is established la_\"tlu..» p-l.‘-‘i‘]!:.:”::]-n i 0
i M“gil‘qt:iluli: fi;‘l(ll:t‘::lhItttl:lu}:iln“‘11;.‘ l‘l{ll‘{i\'H- claiming :l
i mm-ChhTFfli‘:ici‘t‘ guarantee to make good any possible damage
Ei(;ctlll:(;el:-nnn whose property has been attached.

The facts sufficiently appear from the judgment. .
The judgment of the Court was delivered by Frumkin J.

Zaki Ousta for appellant.
Henry Cattan for respondent.

Judgment: On 24th August, 1928, in cmmec:lion \:lti;i]?;:

i b:ought before the Magistrate’s Cou.rt, ]efusa em, aga :

amon\r’ oub Kiforkian, the Respondent in this case ob‘tame,

z:e,ordeimfl:}r the cons:ervamry attachment of a car which he
assumed to be the property of the said Yacoub.

i esent
The car was at that time in the passesmc{n of the ‘?r sen
Appellant, and it was later established to be his property.

The order for the conservatory attachment was COZ?r:::;:Jt
by the Magistrate’s Court on 14th October, 1928, in its judg
for the Respondent against the said Yacoub.

On 20th October, 1928, the Appellant informed me'dRei?OS;
dent by notarial notice that he is the owner of the sai [;: p
purchase from the said Yacoub which sale he allege )
place on the 7th March, 1928. . (]

The Appellant filed an action in the D]fjh’lct Cox:;sed
establish his ownership to the car, which :he éourt S;ili 1‘929

( jurisdicti He then, on the 31st December, 42
for want of jurisdiction. : \ o

i i i he Magistrate’s Court es shing
obtained a judgment from t o
his ownership of the car. The Respondent appealer{ and ti;e jll;?%.
ment of the Magistrate’s Court was upheld on 25th June, 19:

i e
The Appellant then filed the presentl action befores :)r:lt
District Court claiming damages for t;e pelrégg tthhee c;;t;vif o5
th October, :
of work, namely from the 20 : o
notarial notice, until the 25th June, 1930, being the date o

judgment of the District Court in its appellate capacity confirming
his ownership of the car.

The District Court dismissed the action and hence this
appeal,

The first point which arises out of the appeal is whether
there is any legal liability at all upon a person attaching the
property of others to compensate the owner of the property if
the attachment was not warranted.

As the attachment was ordered by the Magistrate in an
action before the Magistrate’s Court, the case must be governed

by Article 7 of the Ottoman Magistrates Law, of which the
relevant portion reads as follows:

“The applicant for attachment should apply to the Magis-
trate and submit his documents and deeds or be accom-
panied by witnesses in support of his claim and demand.
The Magistrate shall examine the plaintiff alone or the
plaintifl’ and his witnesses, and if he finds that the claim
for attachment is rightful and in accordance witl the pro-
visions of the Code of Civil Procedure, he
-him an attested guarantee ms:
to indemnify the

demands from
ide by a considerate guarantor
person whose property is to be attached
for all damages and losses that may later acerue to
He then decides on the attachment.
attested by the body of the

him.
The guarantee may be
elders of the village or quarter.
The Magistrate shall, on deciding upon the attachment, fix
the day for the trial and

summon the parties, If there is a
third party in the

attachment, he shall also summon him.”

Mr. Cattan for the Respondent argued that the Magistrates
Law is a law of procedure and not of substantive law and can
therefore impose no liability for damages. 1 do not think that
this principle can apply to Ottoman Laws where, for instance,
the Law of Procedure itself contains provisions of the nature
of substantive law while the Civil Code contains entire books
dealing with procedure, In my view the principle of liability
for damages is established by the said provision of the Ottoman
Law which provides that no conservatory attachment shall be
ordered unless the parties claiming it produce a sufficient
guarantee to make good any possible damage to the person
whose property has been attached.

Before we come to the question of the measure of damages
and the period from which such damages may be claimed, it

i necessary to deal with the procedure to be adopted in a
claim of this nature.

Article 7 of the Magistrates Law provides that the third
Party who is in possession of the property alleged to belong

1937
ith March

Trusted C.J.

Khaldi J,
and

Frumkin J.

CA 7/368
IMalbian

Antabilinn




1937
*th March

Trusted C.J.

Khaldi J.
and

Frumkin J,

CA 736
Halbian

Antabilian

to the debtor must be summoned before the Magistrate’s Court
for the purpose of hearing his objection. Had this rule been
applied the matter of ownership would have been settled there
and then; but the Appellant was not s0 summoned and the
question now arises whether the omission of the Magistrate to
summon him entitles the third party to sleep on his rights for
over a year and then to come forward with a claim for damages.

In my view, matters of this nature must not be allowed
to protract for unnecessary lengthy periods without good cause.
The Appellant was duly informed that his car was attached for
the payment of the debt of another and he should have taken
steps at once to have the attachment removed. If he was, not
summoned to appear before the Magistrate’s Court, he could
have entered an appearance himself and asked for his objections
to be heard. If any legal authority is wanted, he could avail
himself of Article 279 of the Code of Civil Procedure which
Code is imported by same Article 7 of the Magistrates Law

Civil Appeal No. 43 of 1937.

' In the Supreme Court sitting as a Court of Appeal

Before : The Chief Justice, the Senior Puisne Judge and

Frumkin .
HAIM RAKOVER

V.
“SWITZERLAND" (La Suisse)

GENERAL INSURANCE CO. LTD. Respondent
Evidence, Negative — Insurance — Contracts — Provision

in contract to prove a negati ;
Article 1699. gative not illegal and void — Mejelle,

Indubitable’’ — Meaning of word in an insurance policy.

Appellant,
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and
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CA 43)37
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Swilzerland
General
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and which gives that party 8 days within which to apply.
Instead of so doing, he waited until the attachment was confirmed
and only then lodged an action in. the wrong Court and so
allowed time to pass without any justification.

G “-:;: l;Sp:eIim“ ih,ad effected a policy of insurance against o,
broke out in mzm;:-‘;::ii:m!’?n{, in the sum of LP. 3000. A fire VA T;:-:&'
2526th of April, 1936, .»\ppell':;t tm‘;:éu:l::;?t Otll‘ s -
e F: im g i anc
C[?;C:]I:.t:\u‘:;:—ticf;l:: 't!tlc tft]t .'?luy. 1936, he was requext:(;‘ l:‘:‘;}::“;::;‘;‘;ﬁ
e t;‘ ,L. o fl‘ll“lllﬂh the necessary proof in ncc;)r'dance witﬁ
e m;.d:‘xtarx.:jmcc pr_)l!cy. The appellant sent in copies af .
" th::‘at {_' : tc; hn'n by the police in the first of which
sl thl.. ﬁn; ‘_:1 tlc.tlmc there was no evidence to show
e Hecoml‘di: ‘a‘:;:.:d:r::;l lm due to'unme criminal act,
' 7 : . discovered in connection with‘ tllwl ;i‘:*tv.nil"hc-wl‘if.“c?'or S
the interests of all parties concerned. Had he availed himself that the appellant made no real effort ‘;' "l‘)“"_“ atisictiey
' submit satisfactory

B el have cheen,enfitied fl)f‘oul.' and therefore the action was premature 1
. the ismissed. The appellant appealed. Sy e

The Appellant argues that he could not object at once as
fie had first to go to Amman to obtain evidence to prove his
ownership of the car. There is nothing in this argument, as he
could have applied to the Magistrate and asked for an adjourn-

ment for the purpose.

L eaw T X —

. |

The Appellant’s remedy lies in Article 7 of the Magistrates
Law which provides for an expeditious procedure to safeguard

of the provisio
to damages from the date of attachment until the date
restitution of the property to him, which would necessarily
have been a short period. Nothing to this effect having been - HELD that there can be no reason why

done, his claim must fail. Hh{lll!tl be barred by Al‘tiull’-“lﬁf:;g ﬂorp';l;-:}'“ttz ,?1 contract
,I::;:!“dfm that 'the object of evidence is tolpf't\':'a“[-l']ii.h
£ that negative evidence is inadmissible, 'from |.1:|:lg;*t'f

tl.klll!.:| lf h{‘. 18 8 : i 1 "i [ & W]
O nlindud In certg
X » Alr rcumstance to

.,
e ———

——— - —

In diamissing the appeal, the Court of Appeal

- e B i

Having come to this conclusion, it is not necessary for me
to deal with the question of the measure of damages and
whether or not the liability for damages is to be restricted to
the guarantee given at the time of attachment.

\ 1ew Df th(' CO“[‘ L] (e} |+ H W .
X "lc.l“’ng 01 thf‘ Drd

For the reasons cited, the judgment of the District Court
is confirmed and the appeal dismissed with costs fo include

LP. 3.- advocate's fees.

Approved: Hooley Hill Rubber and Chemical Company
: v. Royal Insurance, (1920) 1 K.B. p. 257,
M. Eliash for appellant. | .

N. Abcarius and D, Aboulafia for respondent:
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Judgment: This is an appeal from a decision of the Dis-
trict Court, Jerusalem, given on the 11th of March last.

Owing to the terms of an insurance p9]icy upon w;uch
the proceedings were based, the hearing of this appeal has been
accelerated upon the application of the appellant.

The plainti.ff claimed the sum of LP. 3000 under a p:l)l:cy
of insurance against fire effected with the defendant company,

In his statement of claim the plaintifi pleaded ﬂlh':lt e:vaf::‘
occurred on the night of the 25-26 of April, 1936{, adt dns‘;hat =
house, and destroyed his property. He further plea eunder 2

; i bent on him

carried out whatever was incum : _
zzficy as shown by certain. documents which were attached to
the statement of claim.

The defendant put in no defence.

The proceedings before the District Court consisted of
argument ounly upon the policy and the correspondence.

Abcarius Bey, on 'behalf of the defendant, relied upon
clause 11 and clause 6 of the policy.

“lause 11 is a long clause dealing, infer alia, with the
prooiLwhich the company is enttitle:l‘:?_lifﬁrr;ar:?aii? itsomt:gevg::z
of the goods damaged, in respect o : . : .e e

ides that the insurer will at any tim
::f 1:ill{;ysil)l;-ucr:zu?§s o%rl(:if;, produce and communica.lt'e a.t his (ix—
pqense, to the company all particulars, plans‘, Spemcf;catlosns{;nc i{;
which the company is entitled t? ask of ‘h:m, atr: g;eto b,
state, that at the same time the msured.wﬂi be lounet S
the truth of his claim and of al_! the points therelmi sm ;
a declaration either on oath or in any other legal form.

It was argued by Abcarius Be;r that. this Iz?tter] px:lr;s;ooll
applied to the original notice of claim wh.lcht admmetd yh Lp
supporfed by oath or declaration. The District Court, ho '
do not agree with that contention.

Clause 6 of the policy provides that the Policy does hl:!D}:
cover loss or damage which arises directly or indirectly or w :Ice
is the consequence of a mumber of excepted ca}:ses, for exatpp i
earthquakes or meteorological phenomena, invasion, rmtts,fpoll::i:arln

ide, that'in the eventof ac
ouble etc., and goes on to provide, - . .
;;r indemnity for loss or damage following a fire being made

— 101 —

under the policy, the company may require the insured to fur-
nish satisfactory and indubitable proof, that the loss or damage
Jhad taken place independently of such causes and further pro-
vides that upon failure of such satisfactory proof the company
will not be obliged to pay any indemnity.

It is clear from the letter of the defendant’s advocate,
dated the 8th of May, 1936, that the company requested the

insured to furnish the necessary proof in accordance with this
clause.

In reply to that letter, the only documents furnished which
could be regarded in any way as proof were copies of letters
which had been obtained from the Police, one dated 27th of
May, 1936, and signed by Mr. Burns, in which he states that
at present there is no evidence to show whether this fire was
accidental or due to some criminal act; and another signed by
Mr. Rice, dated 4th of July, 1936, in which he says that no

evidence of arson was discovered in connection with the fire
in’question.

Abcarius Bey argued that these letters did
with the requirements of the clause
judgment, the Distsict Court held: “in fact, plaintiff made no
real effort to submit satisfactory proof”, and in the result
decided that the action was premature and should be dismissed
With costs. Against that judgment, the plaintiff now appeals.

not comply
» and on this point, in its

To deal firstly with clause 11 of the policy,
reted by the District Court in favour of i
Abcarius Bey argues that although there is no cross-
him he is entitled to question the decision of the Dj
on this point. Whether he is technically entitled to d
I'am of opinion that the view of the District Court

which was
1€ plaintiff,
appeal by
strict Court
0 SO or not,
was right
obligation
declaration
d upon to
laim which

interp

and that upon the trye construction of the clause the
upon the insured was to verify on oath or by other
the details of his claim which he might be calle
Produce under clause 11 and not the notice of his ¢
he had to give in the first instance,

As to the
Eliash argues tha
the Mejelle whic
Prove: a right,
Consequently ap
Circumstances,

interpretation of clause 6 of the policy, ‘Dr.
t, owing to 'the provisions of Article 1699 of
h provides ' that the object of evidence 'is ' to
negative evidence is inadmissible, ‘and that
rovision in ‘a ‘contract ‘which may, in certain
call upon the party 'to prove a negafive, e, g
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that there was not an earthquake, is illegal and consequently
void. With that contention I do not agree. Whatever may be
the true effect of the article of the Mejelle it is a provision as *
to evidence, and | can see no reason why a party to a contract
should be barred by it from undertaking, if he is so minded,
in certain circumstances to prove a negative.

It is further argued by Dr. Eliash that the true effect of
clause 6 is that it is for the company to set up the exception
and then for the insured to show that the loss occurred irres-
pective of the exception, and he relied on a reference to a
decision of the courts in South Africa. We have no report of
the case in question and | do not know what were the precise
terms of the policy discussed in that case.

It seems to me that the meaning of the clause is clear,
i.e. the policy does not extend to loss by fire resulting directly
or indirectly from certain stipulated perils, and that the company,
if they so desire, may call upon the insured to show that the
loss for which he claims arose independently of such excepted
perils. | can see no reason why the parties should not enter
into such an agreement if they wish, and | am strengthened in
that view by a passage in the judgment of Scrutton, L.J. in
Hooley Hill Rubber and Chemical Company and Royal Insurance
(1920, 1, K.B. p. 257) at the bottom of page 272 and top of

page 273 as follows: -

«Thirdly, explosion followed by fire; as to that the mem-
orandum says that the policy does not cover loss caused
by the fire unless it be proved that the fire was not caused
directly or indirectly by the explosion, or was not the result
thereof. The effect of this is that, where damage is done by
an explosion and fire following it, the assured cannot re-
cover unless he can prove that the fire was not caused by
the explosion. This case is specifically dealt with by the
last part of the memorandum.”

What is satisfactory and indubitable proof must depend
upon the facts of each case, and I take indubitable to mean
without reasonable doubt in a business sense. When the insured
person is called upon, under the terms. of the clause, to-furnish
proof and does so, and such proof is rejected by the company;
it may become a question for the Court to decide whether, in
the circumstances, the proof furnished was satisfactory within
the meaning of the clause, and was such. proof as the company

acting reagonably should. have accepted. -

Wiell EM0e iR
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Ny i1:_]Clrii;iinteﬁ{;;uatt:;t; ,plazfn:iﬂ pleaded in his statement of claim,
Jon him under the tHi't.]at o _dunc what was incumbent
I have feteadie P? 'C.} as shnwnl in' the documents attached.
ev)x-u.-ctj :‘EL to the documents in question, and the view
n;'ei;an IL.:;I i],"." :Iht [.)lﬁhim Cout tIlFreupnn_ I take that view to
o '}h:.\t”._,.‘ | e 'upm:(?n. of the Court the proof tendered by
Ch’“l'.;c‘ IEI :i}: .}:as mf;uff:cmnt to satisfy the requirements of the
comgluvsiun 1::}(”:h:'he(-‘:;::; o s Rt o e
gint it h h;mzri:i]iggij‘ucud, and 1 am of opinion

" ”]EI;;}si;-li:?h(:‘[):f:r”IL: this L.rJllll'{. raised a further point, that
sl msun_jcmm,i‘ [u.as o’f opinion that the proof tendered
S i ; :smluld itself have heard evidence upon the
ey Cmmfeuln:(I of any such submission in fhe proceed-
= ol oelow nor do I find any application by

'ash 1o be allowed to call such evidence. I do not think
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the appeal is dismissed with costs, advocate's fee LP. 5
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Followed: In re Brien and Brien (1910) 2 Ir. R. 84.
Fouad Atalla for appellant.

Hanna Asfour for respondent.

Judgment: This an appeal from the judgment of the
District Court of Nablus, dated the 3rd of May, 1936, whereby
the arbitrators agreed upon by the parties were removed on the
ground of having met with one of the parties and discussed with
her questions pertaining to the controversy.

Counsel for the Appellant has done his best to try and
convince us that such behaviour does not amont to misconduct,
but the weight of authority is against him. Misconduct, it is
true, is a somewhat ‘fluid’ term if that expression may be
used, but it has been repeatedly decided that such private
meetings with one of the parties in the absence of the other
constitutes misconduct.

In laying down the duties of arbitrators, we can do no
better than adopt the words of Boyd J., in re Brien and Brien
(1910) 2 Ir.R.84 — (See Russell on Arbitration, 12th Edition,
p. 207) — where this learned Judge says: —

“When once they enter on an arbitration, arbitrators
must not be guilty of any act which can possibly be
construed as indicative of partiality or unfairness. It is not
a question of the effect which misconduct on their part had
in fact upon the result of their proceedings, but of what
effect it might possibly have produced. It is not enough to
show that, even if there was misconduct on their part, the
award was unaffected by it, and was in reality just; arbi-
trators must not do anything which is not in itself fair and
impartial.”

Reducing this to a shorter form, it means that an arbi-
trator’s duty is not merely to see that justice is done, but also
to behave in such a way that justice appears to be done.
According to this standard there can be no doubt that the
arbitrators’ conduct in this case was not wholly unimpeachable.

For these reasons, the appeal is dismissed with costs, and
advocate’s fees assessed at LP. 5.

— 105 —

Criminal Appeal No. 35 of 1937.

) In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Copland J. and Khayat ],

WAKIM YOUSEF ABU AMSHA Appellant

V.

ATTORNEY GENERAL

_/uafgn:en.ﬂs Sentences — Accused Sound guilty of mur-
der — Signature of verdict by all judges of m’m.f:* Court consti-
mf(.’(.l' --wS{wm!ure of sentence by prlc.s'fdr’ngr Judge of Criminal
Assize Court — Omission did not cause mf':scm'n'a:ge of justice

The appellant was convicted of

Tl : murder by the Cour ;
Criminal Assize and was sentence : ol

e ¥ d to death. He appealed, and
e iin grounc in the appeal was that the sentence was only
igned by the presiding Judge of the Assize Court

In dismissing the appeal, the Court of Appeal

HEL ; ince ¢ i
ELD that since all the Judges constituting the Court had signed

lh.e verdict finding the accused guilty, and by Section 215
of the Criminal Code Ordinance, 1936, one sentence onla
can !‘:ne passed when a man is found guilty of munler"v
the mgufiture of the sentence of death by the presidin ’
‘Iu.dge of the Court of Criminal Assize did not cause ;.lng
miscarriage of justice, g

George Salah for appellant

Assistant Government Advocate ( Fawzi Ghussein) for res-
pondent.

_/z{dg{nenr: The Appellant was convicted of murder with

grerped:tahon contrary to Section 214 of the Criminal Code

rdinance, 1936, by the Court of Criminal Assize sitting in
Jerusalem and was sentenced to death.

! The fac.ts arel sim‘ple. The murdered man was engaged to
na'rry the prisoner's sister and on the 18th January, 1937, the
lragflesoner and the murdered man, after some conversation with
" rence to' the engageme'nt, set off together to the home of

€ prisoner’s father. The prisoner was carrying a rifle, and it is

Respondent.
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not suggested that he was doing so legitimately. On the way
prisoner shot the deceased — three shots being fired from
behind and caused his death. There were signs that an attempt
had been made to hide the body and when enquiries were
made as to the deceased's whereabouts the prisoner gave eva-
sive answers.

There is no evidence of any motive for this shooting.
It was stated in evidence by the girl who was engaged to the
deceased man that she went with him to Bethlehem in order
{o be photographed, but no photograph was taken, and a witness
(Anton Elias) stated, “a fiancée should not, according to custom,
go about alone with her fiancé” from which it may have been
intended to suggest that the visit had angered the prisoner, but
the suggestion was not developed, and the girl stated that she
did not know if her brother heard of the visit and that her
brother did not question her about it. Both she and the witness
Anton stated that the prisoner and the deceased were dear
friends.

The evidence against the prisoner is based to some extent
upon a statement which he made to the police on 2.2.37.
In that statement he admits that he was carrying a rifle and
that he actually shot the deceased but says he did so accident-
ally and then ran away and concealed the rifle. He only admits
to firing one shot. His story is corroborated in part by the
finding of the rifle with one empty cartridge in the breach and
six live rounds in the magazine in a spof which he pointed
out to a police officer; and by technical evidence that the three
empty cartridge cases, found at the scene of the crime, were
fired from that same rifle.

It is clear from the medical evidence that the deceased
was shot at short range from behind and  that three shots
were fired.

The defence was that the killing was, accidental, but the
Court of Assize, having regard particularly to the fact that three
shots were fired, found that the killing was deliberate.

Before this Court it was argued by George Efi. Salah on
behalf of the prisoner, firstly, that the sentence of death was
only -signed by the President of the Court of Assize. This is
true, but all the judges signed the verdict finding the prisoner
guilty, and by Section 215 of the, Criminal Code Ordinance,
one. sentence only can be pronounced when a man is found

107

gui[ty. of murder, and we are satisfied that the omission causes
no miscarriage of justice.
)

It was also argued before us that the prisoner’s statement
was a confession and it was inadmissible in that Section 9 of
the Evidence Ordinance, which deals with the admissihi]il;' of
confessions, had not been complied with.

Fhe circumstances in which the statement of 2.2.37 were
m;fdv are set out in the statement itself and are stated in the
.cwdcnce of Ibrahim Jarjoura, the Police Inspector. The proceed-
ings r_eur.‘ard that no objection was taken to the statement. and
the prisoner, in a statement from the dock, said: ‘““The statulmem
!‘me:de to the Police is the same as | make today. That's all.”
Hmt_ presumably had reference to the statement which had been
put in evidence. It is true that in cross-examination the Police
!nspector said that the prisoner had made an earlier statement
in w}n':ih he denied any knowledge of the crime, but the pri-
soner. in his statement from the dock did not deny having
committed the crime and we do not think therefore hf."can hav.é
been referring to that earlier statement. We are of opinion that
the statement was admissible. | (

ol !hfj i_‘}nral ground of appeal was that the requirements of
ection 216 of the Criminal Code Ordinance were not satisfied.

. By Section 214 of the Criminal Code Ordinance, to con-
st;luh: the offence of murder, death must be caused, inter alia
with premeditation, and Section 216 sets out the lill’cu'iz]grtdfc‘m‘;
of premeditation, and the onus is upon the prosecution to sh \H
that they are present. t T S N

21t o Teae ~f hic o
For the purposes 'of this case there must be a ‘resolution

to kill: the Kkilli '

O kill; the killing must be “in cold blood without immediate
ST - mbpctss o - . 2l 3 3 {

provﬂcfak!nn In circumstances in which he was able to think

and realise the result of his actions; "™ anc

: there must be some
Preparation by the accused person of himself or of the instru-
ment used. 103

Fn'c. Assize Court drew the inferefice from the number of
rounds fired and the carrying of the rifle that the 'accwe;i h
resolved to kill the deceased. We S e
to do so.

think that it was  entitled

s The Assize Court found, “There is not the slightest ground
i uﬂer that there was any provocation” (Then follows a dis-
Ssion as to whether the incident of the girl going with the
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deceased to Bethlehem could be immediate provocation, \.\:'hich
it clearly could not be), and the Court goes on to state: “We .
are entitled to infer from the circumstances that the accu§ed, at
the time of the shooting, was able to think, and to realise the

result of his action.”

The form of the first of these statements may be open.tn
some criticism. The question is, Was there evidence from w?uch
an inference could be properly drawn that the prisoner killed
the deceased in cold blood, etc. which is substantially the form
in which the second statement of the Court was framed.

We are of opinion that from the evidence — includs'ng
the evidence that the deceased was shot from behind, of which
the Assize Court makes no express mention — !hat’that Court
was justified in drawing the conclusion that Section 216(b) had

been satisfied.

The Court found that the carrying of thc'riﬁc was the
necessary preparation, which we think it was entitled to do.

In the result, we are of opinion that there was evidence
before the Court of Assize upon which it could come to the
conclusions to which it did, and this appeal is dismissed.

Civil Appeal No. 2 of [934.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Frumkin J. and Khayat J.

BECKY SILVERMAN Appellant.

LOUIS SILVERMAN Respondent.

Foreign bills — Stamp duty — When does a forefgn bill
become liable to stamp duty — Stamp Duty Ordinance,
Section 27.

A foreign bill does not become liable to stamp .duty cxcf.-{‘t
when it is presented for payment or endorsed, transferred or 1ib

any manner negotiated, or paid.

" - .} — - Ty T ‘_
WLl T I ASTTUAS T Wl

Approved: Griffin and others v, Weatherby and Henshaw,
18 L.T.R. 881.

The relevant facts are set out in the judgment.
P. Goldberg for appellant.
Ph. Joseph for respondent.

Judgment: This is an appeal from a decision of the
District Court of Jaffa dated the 25th October, 1933,

The action was brought to recover a sum of money being -

the balance due under a promissory note.

The case was decided by the Court below on the -ground
that the document was not properly stamped and that as a
result the Plaintiff was unable to sue for the amount claimed.
The document in question is a foreign bill and the history
of its stamping is as follows: —

The Plaintiff’s representative, as was stated in argument
tn the Court below, for safety sent it to the Stamp Commis-
sioners in order to have the duty thereon assessed. The Com-
missioners assessed it and it was paid, but the Commissioners
failed to put on an adjudication stamp as contemplated by
Section 14 of the Stamp Duty Ordinance, and stamped the
document with an impressed stamp, contrary to the provisions
of Section 29 of that Ordinance, which was then in force, and
contrary to Section 27 of the Ordinance. It may be noted that
the Plaintiff's advisers took no steps, as they easily could have
done, to have these mistakes rectified.

When the document came before the District Court, it is
clear that, if it required stamping, it was wrongly stamped —
in that the stamp thereon was impressed it might be regarded
therefore as an unstamped document,

The question is, Was this such a document as, having
regard to Section 16 of the Ordinance, could be received in
evidence unstamped? A bill of exchange is clearly a document
which requires a stamp, but Section 27 of the Ordinance makes
Special provisions as to the stamping of foreign bills. The ma-
terial part of the Section is as follows:

“Every person into whose hands any bill of exchange
or promissory note drawn or made out of Palestine comes
in Palestine before it is stamped shall, before he presents
for payment, or endorses, transfers or in any manner
negotiates, or pays, the bill or note, affix thereto a proper
adhesive stamp or proper adhesive stamps of sufficient
amount, and cancel every stamp so affixed thereto.”
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It does not appear to us that the note in question ha}s
ever been presented for payment or endorsed, trans.fe.rred or 12
any manner negotiated or paid, and we are 'of opinion that it
has not yet become liable to duty and our view woulf.l appear
to be supported by the decision in Griffin and others v. Weatherby
and Henshaw, 18 L.T.R. 881.

The fact that the Commissioners assessed the duty is not
material to the question, as they were unaware why :hey{ were
being asked to assess duty and would contemplate that lt‘ .wa:
proposed to deal with the bill in one of the ways mentione

in Section 27.

The appeal, therefore, is allowed with ms'.s_ zuu.i ths.: case
remitted to the District Court to hear and determine i w.lt'n an
intimation that until the bill is endorsed, trzmsferrcd or in any
manner negotiated or paid it is receivable in evidence,

Advocate’s fee. LP. 3.

Civil Appeal No. 60 of 1935.

In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Frumkin J. and Khayat ].

HENRY HOCHBERG Appellant.

BELLA BERGMANN

ZVI BERGMANN

SHULAMIT MONDERS (BERGMANN) Respondenis.

Legislation Later legislation with retrospeclive effect

Its effect on earlier legislation.

iecihili p : y Jirle TEQS
Evidence, Hearsay — Admissibility of — Mejelle, Article 1658.

The appellant, whose opposition to an application 1(1‘ .H%il‘
probate of the will of the late Jacob Bergmann wu.c. 1;6[‘;!;&':.‘&
appealed to the Supreme Court. It was ur;.:m-'fl ‘on !.,-_: 1:,-1 w
appellant that the District Court was improperly constitu L; “._B
it condisted of the President alone, and that the President of th ‘
District Court was incorrect in having grave doubts as to the
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admissibility of the declarations of the deceased to the effect
that the appellant was his son. The details of the submissions in
support of the above points appear in the judgment reported
hereunder,

In dismissing the appeal by majority (Frumkin J. dissent-
ing), the Court of appeal, J

HELD (1) that the Succession Amendment Ordinance, 1932, which
was enacted on 15th January, 1932, amending the Succes-
sion Ordinance of 1923 with retrospective effect as from 1st
April, 1923, was later than the Courts Ordinance which
was enacted in 1924, because the Succession Amendment
Ordinance, 1932, had its provisions into force as from
the date of its enactment, but with retrospective effect
as from 18t April, 1923, and instead of the Courts Ordi-
nance prevailing over the Succession Amendment Ordi-
nance, 1932, the latter prevailed over the former by
providing that from 1st April 1923, in cases under the
Succession Ordinance, a District Court was properly
constituted if it consisted of a President sitting alone.

that hearsay evidence aa to declarations by the deceased
that the appellant was his son is admissible under
Article 1688 of the Mejelle provided it is given as
direct evidence, i.e, evidence of reputation and of matters
of common knowledge.

The relevant facts and arguments as well as the relevant
evidence appear in the judgment.

M. Ben Ari and M. Stein for appellant.

M. Gorodissky for respondent,

Manning, S.P.J: 1. One Jacob Bergmann, a member of
the Jewish Community, died in Palestine on the 2nd August,
1932. By his last will and testament, dated November 15th, 1931,
he disposed of his real and personal property situated in
Palestine. On the 30th April, 1934, his widow petitioned for
Probate in the District Court of Jaffa. The petition was opposed
by a person named Henry Hochberg, hereinafter called the ap-
pellant, who claimed that he was an illegitimate son of the
deceased. The grounds of his opposition were firstly that the
real property left by the deceased was miri land and that this
could not be disposed of by will, and secondly that the will
Wwas not executed in accordance with the law.

2. The appellant had no locus standi in the proceedings
unless he could prove that he was a son of the deceased. This
issue was tried by the District Court, which was constituted
of the learned 'President sitting alone. After hearing evidence
and the arguments- of the advocates the learned President came
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to the conclusion that the opposer had not proved that he was
the illegitimate son of the deceased. He consequently rejected
the opposition and pronounced in favour of the will.

3. The appellant has appealed. Mr. Ben-Ari, on his behalf,
put forward an argument that the District Court was not pro-
perly constituted. Sec. 25 (mow Sec. 26) of the Succession
Ordinance, which came into force in March 1923, provided that
in cases of this kind the District Court should have jurisdiction,
and at that date it seems that a District Court was not properly
constituted unless it consisted of the President and at least one
Judge. On the Ist August 1924 an Ordinance named the Courts
Ordinance was. brought into force and by Sec. 11 it provides
that in civil actions any two Judges could constitute a District
Court. On the 15th January 1932, Sec.26 of the Succession
Ordinance (referred to above) was amended and it was enacted
that in cases under the Ordinance a District Court might be
properly constituted by a President sifting alone. This provision
was made refrospective, being deemed to have come into force
on the 1st April, 1923.

4, Mr. Ben-Ari says that by this retrospective amendment
of Sec. 26 of the Succession Ordinance the position on  the
1st April 1923 was that in succession cases a District Court
could be constituted by a President sitting alone. Then, he
says, there is a later Ordinance, the Courts Ordinance 1924,
laying down in Sec. 11 that in civil actions a District Court
must be constituted of two Judges. The two Ordinances, he
says, are inconsistent, and that later in date must prevail.

5. | cannot agree with this argument. The later Ordinance
is not the Courts Ordinance 1924, but the amendment made by
the Ordinance enacted in 1932. The fact that this latter Ordi-
nance was made retrospective does nmot make it earlier in date
so as to apply the rule of interpretation as to inconsistent
enactments. The logical result is that the Ordinance of 1932
provided that the District Court could be constituted, in cases
such as this, of a President sitting alone. From the date of its
enactment in 1932 its provisions were in force and its retro-
spective effect was the opposite to that for which Mr. Ben-Ari
has contended. Instead of the Courts Ordinance prevailing over
the amendment, the amendment prevailed over the Courts
Ordinance by providing that from April 1st, 1923, in cases
under the Succession Ordinance, a District Court was properly
constituted if it consisted of a President sitting alone,

’
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6. Mr. Ben-Ari attem i
pted to re-inforce his argum
F- atorg % i 5
llr!,furmca to Sections 9 and 18 of the Succession gOrdintantt):i
\Which confer certain powers on a President or a Judge sitting

alone. I do not see how thi
one. ol this can affect th ituti
District Court as laid down in Sec. 26 s ol

= 3n-Ari :

was a t?l:ﬁli.ioﬁtgfﬂln had a further objection. He said that this
status an Tt Cg”“r_*ﬂcy? and therefore a matter of personal
under,thc S; u i not bc. tried by a District Court constituted
At wm[_':ctccdssmn Ordinance. It should be fried by a District
T i 'f ed under lhbe‘Courts Ordinance. The answer fo this
that his an(I]Ii]I?S“{.)". °f legitimacy arises; Henry Hochberg admits
it ha\:e hee:r }‘-_a.‘: not married to the person whom he asserts
declared i.,(,.]. ,”‘q__“”?‘“" Hle does not apply to have himself

: egitimate; his whole contention being that, though

]”C i[”n “L, IIC S RC G (

e Ai.pel:;v":lr].[ b:fl']il, w,[-m cnntin_ued the argument on behalf of
el m;m,ﬂcﬁ .r xjuth the principal ground of appeal, namely
i m; c.;f1 I?SIdEI{t had mis-directed himself as to the
padis \“Huf;.erjr,e. It is necessary to set out briefly what the
4 momerx(;f.f.‘l :r::!ly therf? was the evidence of Bella Hochberg
el 1.nd A ;?Shr;.. She said sh‘e lived with the deceased in Cyprus,
e re;““ 0; m:t‘hc‘y became intimate, and she became pregnant
B 4 SR € intimacy. She went to Paris and was delivered
Sy qi;p{;ellant) on the 20th October, 1910. The de-
b rpl}“ 19;? €xpenses to Paris and continued to send
Bk foi ks Jr when she returned to Cyprus and, after
cease&?q hm:s‘wule In a hotel, went with her child to the de-
g § U € and stayed there for one year. In 1927 shke came

estine where the deceased was then living. She says the

9. Then there was evide
_ nce of one Ginsbu
Cyprus in 1909 and 1910, He says the whole C(r)gh')

the relations between
y the deceased
e 1. and Bella Hochb

by the latter before
deceased,

who was in
ny knew of
erg, and that
common knowledge that the child conceived
she went to France was the child of the

ﬁrstlyuz Ie’f!henf there was documentary - evidence. These were,
4 Pa,ris der rom the deceased in Cyprus to Bella Hochberg
e y ateq I3th February, 1917, enciosing 'a. cheque for

*®, and  stating that he had sent her a similar amount the
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previous December. Secondly, there was a document signed by
the Appellant, engaging to claim nothing further from the 'de-
ceased “‘en qualité de parent”, and setting out various sums?*
given by the deceased to the appellant during the year 1930,

amounting altogether to LP. 296.

11, Lastly there was the evidence of persons who heard
the deceased during his lifetime acknowledge that the appellant
was his son. In this class of evidence I include the evidence
of appellant himself, who says that the deceased told him that

he was his father.

12. There was some further evidence, namely an affidavit
of 2 man named Artemis taken in Cyprus. This was clearly
inadmissible, and as it was objected to in the Court below,

it cannot be considered.

13. The learned President had grave doubts as to the
admissibility of the declarations of the deceased to the effect
that the appellant was his son. These doubts were caused by
his reliance on the English Law of Evidence. It is unnecessary
to consider whether these declarations would be admissible
under English Law, as there is a local provision dealing with
the matter. Art. 1688 of the Mejelle makes such hearsay evidence
admissible, but it seems necessary that it should be given as
direct evidence, i.e. evidence of reputation and of matters of

common knowledge.

14. However this may be, the learned President admitted
the evidence for what it was worth. In his judgment he said
that “the only evidence in support of the alleged paternity of
any value is in effect statements alleged to have been made by
a man, now deceased, and which therefore cannot be contra-
dicted or tested. I have already said, | have admitted much of
this evidence, with grave doubts as to its relevancy — in such
circumstances | should require strong corroboration of what is
hearsay, and that corroboration, with the best will in the

world, I am unable to find".

15. From what 1 have said there was undoubtedly corro-
boration of the evidence, If | may say so with respect, it would
have enabled the learned President toget a clearer view of the
evidence if he had approached the matter from another angle.
The first evidence to be considered was that of thie mother Of
the appeltant: She gave a'circumstantial accoust of ‘her relations
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with the deceased. She sai
by du,1 LitL;.LibEG. ohe said that the appellant was the son of
e 2cease she 5 CC ; : .
il sed. She was corroborated by the facts that the
deceased supported her after ' | ‘ .
( after the birth of i
= I the child ;
atterwards e . : i
: ards supported the child, and that he paid a i"tl'”L 51
0 money [f; 2 el =0 : . « P [ .-_.,‘ LT
””]”]CQI_‘.;WH fll]; Lhdq in 1930 on condition that the child re-
to ol uture claims on him. This evidence was sufficier
to const : vl aci f ol 5 it
Y .‘ iute a prima facie case on behalf of the appellan
vithout taking int 20Nnsi i : T T,
: !. aking into consideration the declarations alleged t
lave been made by the dece vic e AE :
y the deceased, or the evidence ¢
kbuiis y or the evidence of common

|L>;|rngi-_iuj’r!\q(ij(;)m:ltmq'I]'Il]”k- that one siu‘mfd take strictly what the
Ll m.lm 42 .I.n:k::n' the question of corroboration. His
PR : 00 Lu“‘lt‘ as a whole, and in another part of
i Woullzuts on rliu absence of any evidence of a kind
€ conclusive™. | can read into the judem
£ ) e €n
Ut;iiiC:fQTEEIIIir;:;LiHIc- Lha’t the appf_ellant was the illeggitin%afe st()::
Ryl o'l :as ead at the time of the trial and who could
W r ‘f:U- repel the allegations that he had been
Hodiiios wasj \'.;I.L .1‘11(; had seduced his wife’s niece (as Bella
o c}ea;}y wame;’;il she }fas staying as a guest in his house.
b B fe Ll]:er e\rndencu? than the testimony of interested
sty decfpi ant and his mother or the alleged decla-
j;rlp()r[aﬁce oy eased. He does not seem to have attached much
e on be;ewpaymen:s of money on account of the relation-
et heé}ound ffen ‘Bul!a Hochberg and the deceased’s wife.
Gerirtiin it ?e case a very difficult one, but that consi-
nce as a whole he came to the conclusion that

the appellant had
é not proved . YT 3 s
of the deceased. proved that he was the illegitimate son

17. N 7 inion is
T Ay own opinion is that, though the learned President
gk re;ualrks hn? did as to corroboration, he considered
il rw.o the evidence before coming to his conclusion
[ : ‘1ewed the whole of the evidence in his juder :
n these circumstances | do ng ink it i e
g Ces 0 not think it is for us to speculate
i a r;oncius:on we would have arrived at on the mere
record as it stands before us i
g e us. It is for the 2

b s ; 1e appellant to
difﬁcu“us that the learned President was wrong. This was a
S dta‘sk., thf: learned President wanted better evidence before
: g decision In appellant’s favour, and 1 am not prepared t

ay that he was wrong. i

18. In my opinion this a
: ppeal should be dismis ;
C0sts to include LP. 10.-advocate’s fees. dismissed with
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Frumkin J: 1. 1 concur in the judgment in so far as it

deals with the power of the President of the District Court to

hear the case.

2. I need not go into the facts of this case nor can |

usefully add anything to the analysis of the evidence before
the Court below which was so clearly put in the judgment of
my learned brother presiding. But on the very Ssame analysis
of facts and evidence I come to a different conclusion. The

learned President of the District Court, with due respect, erred
in holding that the only evidence of value in support of the
alleged paternity was in effect statements alleged to have been
made by the deceased. There was to my mind ample evidence
and corroboration admissible in law apart from such statements;
and it is because the other evidence was regarded in the Court
below only as corroboration to the statements which were
admitted with grave doubt that the learned President arrived at
the decision he did, and the judgment cannot therefore stand.

3. We are not judges of fact and we cannot give judg-
ment on evidence which we have not heard and in my opinion
the case must be remitted for a retrial.

Khayat J: 1 concur with the Senior Puisne Judge.

Civil Appeal No. 67 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat J.

ETABLISSEMENTS ROCCA,
TASSY & DE ROUX
V.

ISRAEL COHEN SCHATZKY

Appellants.

Respondent.

Contracis — Lapse of unreasonably long time since execution
of contract without acting thereon — Contract must be deemed
to have been abandoned.

By a contract for sale dated 4th June, 1928, resnondent
agreed to purchase from appellants 175 boxes of vegetaline of
2 tons and 23 Kgs. a box, at &£ 458.10. a ton of 1015 Kgs-
The goods were to be delivered on the demand of the purchaser
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and the orders of deliver
L of delivery were to be in approximately monthly
1L L1 s o Thia ¢ W 1 : ; b . . I
sk ti;} In 1]uu<. Fhe purchaser made two orders but did not
a e Dal: o i i
b ki alance. A notarial notice dated Ist June was sent :
¢ sellers to » puirchs ™ ifvi s ; e
to the purchase; notifying him to take the halan f
; e ; 0 (AaK diance o
5 : » in default of which, the
ake legal proceedings i i :
il .]‘ : proceedings against him. The purchaser did
Ply and the. sellers ¢ - betotid
Sy e sellers commenced proceedings in the Distri
0 alf: (v ¥ r X S 25 . h i
Jaltta (Civil Case No. 06/35) claiming the pri W
goods ordered by the Dnral i & the price of the
S % 1€ purchaser but not demanded by him Th
¢ ct Court x hat, i i . e ; §
unabl t held that, in view of the facts of th 1
i o ’ or - 1 i1 . : = .‘ ot {7
hable to entertain the c¢laim and Iz it
the sellers was in

the goods ordered i1
seilers would have

s X ! that the sole remedy onen io
an action for damages for : :

but that in view of the breach of contract,

unreasonably lone period i I i
s it JI.]‘_, period which had elapsed
il : J = Pperiod of seven years, it held that
nust be deeme av : ‘
€ deemed to have abandoned the contraet
" L S [

since the contract.
the parties

[n di_.. hao
SILUSSIng the appeal, the Court of Appeal

HII D th: 1 )i i 1 lin 1 = 1 L

'y - i the I 1strict C 4 i i

s ! ourt, in ill)}{.il = £ : Ppi i

atter the lapde ¥ e = that the parties 1 st
- didpPse of an unreasonably

long period of g
seven years since & perjod ot nearly

Mottt ; the contract, be deemed to have aban-
¢ € contract, acted upon a right principle

Approved: Pearl Mill Company Ltd. v. Ivy Tannery Com
- - e L

pany Ltd., 120 L.T.R. 28.
M. Gorodissky for appellants.

S. Gratch for respondent.

Judgment: This is an appeal from the District Court of Jafia
It arises out of a commercial contract, dated
. : ; dated the 4
‘ll:;::;n[ﬁf& e\r}hereun@r the Plaintiffs in the action, who 3:2 ti?ef-
: quanmsprfam‘s, égfeed t? sell to the Defendant (Respondent)
e _'“fn vegetaline, F.o.b. Marseilles. The contract pro-
sﬁpl”ét:nn | hl‘ﬁ' orders are to be delivered, unless 2z contrary
ion exists, by monthly quantities approximately equal':.

but there was 2
as an express provision that deliver
the request of the client (buyer). il

unde.-rtf:fre seem:‘a some doubt as to what deliveries were made
€ contract and the District Court made no finding as to

this but by a notari .
1y y é tarial notice dated 1: a
notified the buyer as follows: —  June, 1934, the sellers

“THEREFORE, the firm

her g ’
should within one s eby warn You that you

¥t : ek nf'nit‘_y the firm directly or ti 2
|-(,(tl:}k‘;h;‘_:::n;\i:};i\l.L“GDF”d!ﬁBkF. advocate, of your int‘::r(:tuiﬁz
e i (;t:!md ﬁm:‘_fhc {):Elance of the goods ordered
e o J.u‘ne: 1528, ta:l.ing which the firm will
s : o against you in which case you shall
pay, besides the cost of the goods, also in respect

of all damages
amay caused to the sai ;N "
and advocate’s fees”, sald firm by you, with costs
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In reply to this notice the buyer did not state that there
was no binding contract or that deliveries were to be monthly,
as was suggested by his advocate in argument before us,”
neither did he reply that, owing to the lapse of time, the
contract must be deemed to have been abandoned. In fact,
he did not reply at all and his advocate, in answer fo a
question by me, stated that it was sometimes considered safer
not to reply. 1 can only say that in my opinion that is an
unsatisfactory attitude for a business man {o adopt in connection
with a business transaction.

Having received no reply to the notarial notice, the sellers
brought their action seeking to recover the price of the goods.

The District Court held that the price could not be
recovered and that, if the sellers had a claim, it was for damages
for breach of contract; but it held that, having regard to the
unreasonably long period which had elapsed since the contract,
the parties must be deemed to have abandoned the contract,
and in consequence, gave judgment for the Defendant.

In my view the District Court acted upon a right principle
(see Pearl Mill Company Ltd. v. Ivy Tannery Company Ltd.,
on p. 28 of Vol. 120 of the L.T.R.) and this appeal should be
dismissed with costs and advocate’s fees LP. 3.

Land Appeal No. 37 of 1936.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Khayat . and Abdulhadi /.

SOL GORFINKEL
ZALKIND STALBOW Appellants.
ELIEZER FEINSTEIN

NATHANIEL FEINSTEIN

AMINADAV FEINSTEIN

KOUNE SARA LEVIN . Respondents.

Court, Land —— *Jurisdiction — Highways, Public — Land
Court competent court fo declare a public right.
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A certain stri !
t i s yhi
Ben o ek p Int‘ land, which had been declared as a publi
as such in_;l "I "l-'l’l Settlement Officer and which was I‘LA 15.)1 1(l
& : iR o i : £ ristere
Sl S -‘,- I(}r. _-ﬂ'.su_\ registers, was closed by appellants
“;_,:‘,_:ri__,\,;_d i .I.’p_‘ ].!_; \t:.ln.' parcel of land. The I-t..-\-l';onldvnm bein
ks ¥ appellants’ act in that they , .
seliardiel o st : 1ey were unable 3
coodi ¢ road to have access to their lands oy
eatngsin the Land Court of Ca
of 1933) asking for

g commenced pro-
an ord Jaffa (Land Cases Nos. 22 and 23
aAn or er t i g erey i A i
e v Do ; 0 m.w}n- against defendants requiring
order praved road in question. The Land Cour .

ier prayed for. The defendants g “Th i Gradis s
N e _delendants appealed. The m:

I _Wwas as to the jurisdiction of
the action: the

‘ : 1in ground of

submission bei i the Land Court to entertain

tariadic ' bmiss eing that the District C

jurisdiction in such a dispute 4 S ot plaib el
: 8§ H

In dismissing
lismissing the appeal, the Court of Appeal

HELD th:
2L that as the dispu
! s the dispute concerne i
i i rned rights in or over land i
Shal e T g ; i er lan
tthin the jurisdiction of the Land Cour .
it u

E. Ben Shemesh for appellants,

Q) s .
S. Turtledove for respondents.

;'I"!l' tent
Judgment: facts in this acti

: > 4Cls 1n this action are that th

d-;=:_‘1_k‘_:.ar1 of a Land ¢ ; oy e R R RS

Islon or-a ‘Land Settlement Officer declari i it

i ¢ it Officer declaring certain land t

- 1'he Appellants disregarded thi

12 darlaraés
T PO T L " Is deciaranon
Nnis took this action in a2 Land Court 4

0

sponde
pse 2 LA to assert the

11le '\D"‘”"H" ~Ahinrt 41 5 R
oA : APPCUdnis obDject that the and
jurisdiction, but we he Land Court has no
e TN a dispute as

areé of opinion that there was

the land and that i
¢ land ‘and that the Land Court had

ground of appeal. They had
A TR e B : =
oettlement Ordinance for

: ,1 11 . POy & 1
action shot they now urge that the present

gen dealf h,
Code of Civil F

decided ' till that applicati
ded till that application had
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Privy Council Appeal No. 80 of 1935.

Appeal from the
In the Privy Council sitting as a Court of Appeal f ’
Supreme Court of Palestine.

Before: Lord Atkin, Lord Thankerton and Lord Roche.

Appellant.
DIMITRI N. TADROS ppe

V.

lespondent.
HASHEM ABOU KHADRA Respon

f.eo : Indertaking
Contracts Time of essence of confract Une

i " terms aci — Conlract
given conditional on fulfilment of terms of c?n{.rru
‘ . [ rendered nugatory.
not performed — Undertaking rendered nugatory

judgment against
Tadros obtained on 5th November, 1929, a >}-d.d.::,!:; :;Hl::.ﬂ o
Abou I‘{lhmdr:.l, his mother and his ﬁ.c\'en lwultElu:lt. e
e f LP. 15000. Negotiations for a sett {['I‘lt‘ -.:.ti.th s
o e arties and an agreement was come w whic s
N 'H“" 'P‘”'“tﬂ l"-ll'i'll declaration under which Tadros \\‘-.T-‘- 1‘{,
gt .]ll “f’ ‘d ‘!]w judgment debtors were tc.: ﬂm.'\lll‘t‘ 1.,‘
et L-P' “”'[.J .dli a mrln'*t!{u‘;.’:e for one year on tlmu"prn{)?f%l;ll
i (inzml:lnﬁ'lht 11<»tz;:'i;il deed, the text }'\'}lt'l't‘ui‘%‘I"P"‘:,:h'q-
“wnt_"’m’d 11: : ).tJl‘l"_‘Ll hereunder, also contained i:'l'l t;uttl iy
i J"‘_‘l.i-f”“" £Ii > same day on which the nut;n%i"l dcks.i {p
""md‘“”“""" 01} “" n, “:.t.'%lu_';.n Abou Khadra a lvttu.r in whic Ii Iv
*‘xec‘{lti‘-‘{’- ti :‘ltillllt-:il[:ll'rmn any liability in :-expc(-tlt:i li:.lﬁti[r}r:’l\;n
B ok i in respect of LP.2000 due a certe
indi ‘j'ﬁf‘mi“ h“n-krr:fI‘Ith“:;ni:::]ii‘;i’:'p:;t-:: in the -:nmprnuuinui tl:;-:"’{-
e xdr'“:ho letter discharging Hashem Abou I\I:n‘L Ij
i :I]i :;::f:h (1"(»1‘ u.n v debts due to Tadros th:lt were c:)l;t}:);l_(i.;w
L b - of . letter except LP. 11000 covered b; _
hefor(:- il d‘dt(fAl‘(t)'lliuﬂ::-cc::l‘t:z:wg:(i:)?lowe(l. the dut:l‘il.‘i 01:1\\-‘111:.:::
notmi"n;ll dL:‘Ldt- mit kin the judgment of the P:‘ivy. Lm|ul‘>m;,:u:|::1m
T {01 vhe 1 ra filed an action claiming LP.
1 e N .Aho-lf M?;d‘;;lo:tsn;‘lnt]:?undermking in t?l‘c ]ctt.‘e.:'
being due to him im!n adr D . T DI
iven by Tadros, which claim was re ‘ L
?-‘,'"‘"«“1 ’ rt gave judgment in favour of Abou Kl‘m 1L. =
zlt:;:i:l(:(ii :r’: appcal.- Tadros appealed to the Privy Coun

b P llld be
| hﬂnlbl} dl.l\ 1€ !“i.\ His "ll 1‘;(_’3‘.'\ tildt th(‘ a i)l.'dl F(hl-':l
n i = _’

(!“ IWedl l]l.lt - o nts i {hl.‘ District ~ourt .'il'ld 0' th'-
< ’ 1. th(. jl'i 1\.,]’“[.“ B C D) ct L
. (l . e C t Hhﬂllld be set a € dnd at lht 4

upreme our I se Hl[.l > - {h‘l > suit Hh()\lld be
d”*l“l”ﬂl?d thL ju I.Licll Comimittee O the I"' 1vY ouncil,

e . o i . > f l - ( " 1

" acti against the
that the respondent had no groundi of zut:uu;wz;;;g o
g . 3 T 2 - . 1(‘ .
scause, in the first place, K
appellant because, ; i ans vl
(Ji‘liig'ltiﬂl] by the respondent and the ;r)th(ir:n‘: roetl, 1990
F o= S - = 5 i 4 ; : y ¢
irs i arial declaration of the 3
eirs in the notarial ‘ e iy
ltu execute and register the mortgage D‘L‘r.l!-l. sy
lO &u within the périml and under the indemnity sp
an 1

HELD

= 2]

made it clear that time was of the essence of the con-
tract and that on the expiry of the three months on the
léth July, 1930, without the execution of any

mortgage,
the respondent and the

other heirs became liable in an
unsecured debt to the appellant of LP, 12000 and LP. 3000
of indemnity, and the other provision of the agreement
disappeared, and, in the second place, the terms of the
letter of the 14th April, 1930, made clear that the obliga-
tiont undertaken by the appellant were conditional on
the execution of the mortgage in terms of the agreement
of even date. and, in consequence, the failure to execute
the mortgage within the time preseribed rendered the

obligations by the appellant nugatory,

The judgment of the
Thankerton.

Board was delivered by Lord

Judgment: This is an appeal from a judgment of the
Supreme Court of Palestine, sitting as a Court of Appeal, dated
the 16th April, 1934, which confirmed a judgment of the District
Court of Jaffa, dated the 20th December, 1932, whereby the
appellant, as defender of the suit, was held liable
pondent as plaintiff in the sum of LP, 2,000 in

to the res-
respect ol an

undertaking given by the appellant to the respondent by a letter
:

dated the 14th April, 1930,

The claim arises out of a series of transactions in which
the appellant on the one side and the ‘espondent, his mother
and his seven brothers on the other side, were concerned. On
the 5th November, 1929, the appellant obtained judgment against
the respondent, his mother and his seven brothers,
of Ramadan Abou Khadra, for the sum of LP. 15,000. The parties
negotiated as to some settlement of this debt, and an arrangement
was come to between all these parties, which was embodied
in a notarial declaration dated the 14th April, 1930, which
in the following terms:

as the heirs

is

*“As we are indebted to My, Dimitri Tadros for the

sum of
fifteen thousand Palestine p

ounds by virtue of a deed of
sale signed by one of us Hashem on hehalf of himself and
on behalf of the pest of us for the orange grove called
“Rafoulieh™ for the above mentioned sum and this sale has
not been duly registered to him and he has made legal
proceedings against us in the District Court of Jaffa de-
manding the return of the above-mentioned debt and the
fulfilment of the conditions contained in the deed and there
was a judgment in his favour against the majority of us in
our presence and Hashem and Fouzi by default on ‘the
2.11.1629 Register 395/1929 and 450/1920 for the refand to him

of the said debt of 15,000 Palestine Pounds with interest
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trom the date of the said deed dated 14/4/1929 up to th-:‘tull
payment of the said debt with costs and we have submitted
to hxhix Judgment and now we have come to an agreement
with Mr. D.N. Tadros to accept from us LP. 11,000 .;u-‘- a
compromise for the said amount of 15,000 _pc)uud:a ztml. ll‘lt\"l“-
est and’ cost and we undertake to give him as security for
this amount a mortgage on all our shares as herein men-

tioned.

«We the undersigned Hanon the daughter of Suleiman
Aboukhadra the widow of Ramadan Ah(mkh;:fh‘u and her
children Hashem, Fouzi, Musbah, Husni, Zakieh, Husson,
Ra'aisseh, and Akfeh children of Ramadan ;\hnuk‘m!m
Landed Proprietors and residents of Jafla 11‘:1\'u :1[3p=|1‘nt:-fd
on our behalf Mr. Benjamin John Maxwell Nimmo, Bﬂua:x
Subject and Abdelatif the son of Ibrahim Alfuukhatdr;t h:fll;
vesidents of Jaila, jointly and singly to admit t.iltutI!:ll‘ hx'}‘f.i'
hefore the Land Registrar of Gaza and all official, Civil
and Judicial Departments that we have :llni‘,‘d‘d?_-';t.‘l'.l‘ to
Mr. Dimitri Tadros all our shares in all the l:lh(_\.‘-& of ‘ll.w
village of Barka in the District of Gaza which we mlwrm-d'
from Ramadan Aboukhadra for one year from the tlilll::.;' of
the transfer in the Registry Office for the amount of 1,,l:iiHi
pounds of which LP. 11,000 agreed upon as a i_-mn[u‘nm.r«;
and one thousand pounds to be paid to us and then :lILii.'.t.'(
to the mortgage to enable us to pay any '.l(.'t:ll‘l'..li'..‘.l{l'(l
taxes for ii!llu-.w, werko and any expenses on I'[‘ll'l.J-'_'-ll_'__': ﬂ:v
necessary formalities. Should the period elapse ;:1‘.-.1 we m.:
not m-n:;\' him the twelve thousand pounds he is entitled
to put .up the shares in the uhm'.--nwmimwd_l;mt_i and sell
it by anuction and i’ the proceeds do not realise the amount
due he has the richt to demand any balance from our other
properties without procuring a Judgment from a Court and
the interest to be accounted for on the amount due or on
what remains from the date of its due until l'ul.I ;m}‘m:ﬁ-nt_.
without making any objection for the sale ol our other

ving, and we have

properties in the event of our not pa At
iven them power to sign on our behalf all neces sary dacu-
I:i':L':l[: 1 :'.\‘L‘i'fpt.-“- for the completion of all 1:;!'1;1;11-:!.“‘#.‘- for
the ¢ - of the mortgage and to admit in the t:cgi.‘-'.tl‘y"
Office on our behalf that we have received the :\‘.m\'{_-. ;'.'nu'l.‘,iih
and to resister in the name of our creditor Mr. D.N. Tadros
or in the name of whoever Mr. D.N. Tadros wishes to either
individaals or companies and it will not be l;'a\\'i‘nll for us
to -dismiss both our attornéys or one of them 1‘--«3&1:\-‘:,'-.?
full payment of the debt of 12,000 pounds during the time

specified below and we hereby guarantee to remove at “W.
expense all seizures mortgages and any obstacles 111:_1“"“11'_‘-‘
a third party which may hinder registration uufl‘\\!'u give
permission to Mr. IL.N. Tadros to pay an our behalf the H‘.m
of 1,000 pounds above mentioned in different payments lu:j“
registrations, ete,, according to need to Abdeiatif or Mahmou

.\l-‘-.uul:adm as if it was paid to us. We bind um‘sul‘wr'- tl”:
prepare all formalities to be ready to be z;egixlcrgd in 11‘:&
Land Registry within three months maximum from this

— 123 —

date and if this period elapses without the mortgage be
registered we undertake to refund him the said 12,0
and to

ing 1937

00 pounds  2th Aprit
pay over and above 3,000 Palestine pounds as an
indemnity agreed upon between us from

now without Lord Atkin
necessity for Notarial Notice and we have given permisgsion o ‘[.]_mzkl.m’"
torany of the two attorneys to give power of attorney to a Lord n;::‘h.-_
third party for the fulfilment of the aforesaid formalities i
or part of them.” PCA 80/35
Tadros

On the same day, the 14th April, 1930, the appellant gave
to the respondent alone a letter in the following terms:

\
Abou Khadra
**As you are indebted to the
amount over LP. 4,000 under
tee of

Banco di Roma for an
my guarantee and the guaran-
Mr. Alfred Rock and Mohamed Abdal Rahim, and
there was a judgment against you for this amount and a
judgment against Mr. Alfred Rock your guarantor for the
sum of LP. 2,000 due to Joseph Abdelnour, and as vou, vour
mother, and your brothers are indebted to. me for -I,;'J. ll.":,{_-'un
'.\';tl? interest and e¢xpenses, and there was n judgment
a8 we have com-
promiséd on the said LP. 15,000 and interest and i1he expenses

agamst you to me for this amount. and a

‘or th A0 I Y 1 3 i
tor the amount of LP. 11,000 against which you have guaran-
teed to morigagre

I have :

lands of B

qua as security and
LP. 1,060 over above accordine
ment dated 14t} ¥
e amount which
comi for you and the amount

included in this com

any : T in respe odd owing
to the Banco di Roma and Tror ne LP. 2,000 due to Yusef
Abdelnour in consideration ! ich has
been effected between us in accordance with the teérms and
conditions of the above mention: d Nota: elaration.
e

Yours faithfully,

'\.L:r]\..‘_l‘.ni"r D.N. Tadrox
may

claim 'in ‘the present suit is based
in ‘that letter.

2Yiores (o data AL IEE TN B s s
Prior to the dats Ié {0 nts Banco di Roma
had recovered

against the respondent and his three guarantors, the appellant,
Alfred Rock and Abdel Rahim, and on the 1st ‘February, 1930,

gw apppellant had paid LP. 2,000 under ‘the judgment to the
ank anc

d had obtained releise as a guarantor. Abdel Rahim
had also obtained judgment for LP. 2,000 against the resporident
and Rock as his guarantor.

judgment on the 5th Dect mber, 1929, for LP. 4,723
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It is clear from the terms of the letter of the 14th J\pi’lﬂj
1930, that, in any question between the appellar}t an.d :;L-;
respondent, it formed part of the seftlement cunta:.ncd. lIlT!i:
notarial declaration and falls to be read along.wﬂh‘ (;t:-;ar-li.
appellant duly provided the LP. 1,000 referred to in tflt ut ra‘e
tion, but before the other parties had executed l!lf.. n.10.r g gd
for LP. 12,000 and before the expiry of the three months Imutf. .
for its execution, the respondent was declared bankrupt on the
15th June, 1930.

On the 18th June, 1930, Barclays Bank intimated that th;iji
had a seizure on all the Aboukadra l:md.s for LP.‘ 5,09[}. Ofn :I:z
14th July, 1930, the appellant _i':'!ed with the b)'?‘tf];:[)or)oon
respondent’s bankruptcy a claim for the recovery of the LP, 2,000
paid by him to the Banco di Roma.

It appears that the New York ;‘\‘chooza 'A!egih Iric.orporat.erd.
of New York, a foreign company registered in iale?%:‘ltﬁ. ;V-it
prospective’ purchasers of the Barka lands, WhICh<,WUL‘,l,U ";ittm
been the subject of the mortgage under the notarial declara m(;
and that negotiations took place between the uppei{la:fn,Y %
Khadra family other than the respondent and' the I\ew)f r:;le
company, who were ready to purchase‘ the m'lelzest[s 11. -
Khadra family other than the respondcnt' in the Barka ‘an;'a.\, -
price to be used in the first place for discharge of the C}dlmz,uh
Barclays Bank. In result, an agre.enwnt was mac{e on" tlsm ;
August, 1930, between these part:f:s: the‘respOndLm was ar;
party thereto nor was the Syndlc_of his bankruptcyf 2[1] pq‘{
thereto. The material provisions of this agreement are as follows:

“THIS AGREEMENT is made the fourth day of .-\u_::rlu:ii
1930 BETWEEN Hanon daughter of Suleiman ‘;\boukl;ft :?:
widow of Ramadan Aboukhadra and her children (Ial}’.[:
Mushah, Husni, Zakieh, Husson, Ra'aisseh af:d Akfeh c n:i
ren of Ramadan Aboukhadra, Landed Pr:)prlefom and n:.m
dents of Jaffa (hereinafter called the Vendors whul:h expr eum’tﬂ

i vir heirs and assigns) of the one pa
shall include their heirs and g : ] € o
Dimitri Nicolas Tadros, Landed Propietor of Jaffa {hi':w:::l“.
after called the Mortgagee) of the second Pm't aml. ...\. )
t‘l‘nrk Achooza Aleph Incorporated of New ‘IG‘I‘k a f“\r..‘_’”}ﬁ
. registered in Palestine vide Official Gazette No. o
Company registered in Pa ne g
d-nca[l’ Ist De:umhvl‘ 1921 (hereinafter calied the Purchasers)
of the third part.

“WHEREAS by a written declaration dated the four-

teenth day of April 1930 made before the Notary Public of

Jaffa the Vendors together with one Hashem ,-\Iwukii'uu:]t;z
.deciurcd that they were indebted to t[}e ;\1r>rt;-_=;nj.;ec[ n s
sum of fifteen thousand pounds Palestine (LP. 15,000) p
interest and costs as therein stated.

“AND WHEREAS the said Hashem EIT,

Aboukhadra
(signatory of the said declaration) h

a8 now become bankrupt
and the Mortgagee has agreed to release him from his li-
ability thereunder subject to the joint and several guarantee
of the remainder of the signatories of the

said declaration
that a minimum

quantity of four thousand six hundred
(%600) dunams of land at least shall be made available for
the security and the sale hereinafter mentioned,

YAND WHEREAS the Mortgagee
the said total debt to the sum of twelve thousand pounds
Palestine (LP. 12,000) on condition that the Vendors, as se-
curity for the said reduced sum, should execute in tavour

has agreed to reduce

of the Mortgagee = mortgage upon all theip
shares *‘musha’ in all
of Barka in the district

respective
the lands of and about the 1 illage
ol Gaza as more particularly des-
cribed in the Schedule hereto annexed (and hercinafter
referred to as the Property) believed to contain four
thousand six hundred (4,600) dunams more or less the
actual avea whereof is to he determined on survey.

“AND WHEREAS the Vendors has ¢ undertanken within
two months from the date hereof to execute the aforesaid
mortgage free from incumbrances in tavour of the Mort-
gagee in consideration of the reduction of the debt before
referred to,

“AND WHEREAS the Purchasers
chaging (immediately after execution of the said mortgage
and subject thereto) all the said property of the Vendors as
aforesaid on the terms hereinafter contained,

are desirous ol pur-

“NOW THEREFORE IT IS AGREED between the parties
as follows : —

“(I) The Vendors shall at their own cost within two

months from the date hereof mortgage the property free
from incumbrances to the Mort
him for the sum of twelve thousand pounds P:

gagee in form approved by
alestine
i per centum) per annum. The said

‘¢ to run from the date of the said
mortgage. In the event of

(LP. 12,000) at 1% (seve
interest shall commenc
any failure whatsoever on the
part of the Vendors or any of them (no matter from what
cause or excuse) to complete the said morigage within the
said period of two months the Vendors shall be jointly and
severally liable to pay to the Mortgagee omr demand as
liquidated damages the sum of LP. 3,000 (three thousand
pounds Palestine) in addition to the sum of LP. 12,000
(twelve thousand pounds Palestine) before mentioned.

“A2) The Vendors undertake to sell and the Purchasers
to buy the atoresaid property (subject to the said mortgage )
as determined by the survey for the price of three pounds
Palestine five hundred mils (LP. 3.500 mils) per

metric
dunam mafrous payable as follows: —

1937

MW6th April

Lord Atkin

Lord Thankerton
and

Lord Roche

PCA 80,35
Tadros

Abon Khaden




1937
wth April

Lord Atkin

Lord Thankerton
and

Lord Hoche

PCA 8§0/35
Tadros
Vi

Abou Khadra

‘“(a) On signature of these presents ‘two Lh‘ou.‘a?nd
pounds Palestine (LP. 2,000) shall be 11:111:1 -h}' t‘tw h:lr'-
chasers on deposit to Barclays Bank (Dominion L(}](}n‘n.ll
and Overseas) Jaffa and two thousand pounds P:ll!.':-tilnt.‘.
(LP. 2,000) in bills payable: One bill f-.'?:' LP. 1,000 (One
thousand pounds Palestine) payable six ﬂ'l-tfll"l.f.llﬁ frl'om
date ol this contract and another for a similar t.um‘
payable in one year from date of this contract, a n'al the
siaid cash and bills shall be held by the Bank until the
ttanéfer (musha) in the Land Registry u: the l)‘.'l.l'(.:flitﬂcl‘?:
upon which event the said sum and hl{n-%..nh'.\l? .hl:i.()i;‘::-
the property of the said Bank to IA“‘ fl.pplmd h._\ 1t11n :
duection of certain indebtedness existing as'a 1'«::41: t 111 a
judgment obtained by the said Bu.nj(. against tlf‘e }\L:‘l:()!‘:
and deposited in the Execution U‘.Iluu .:1t Jaffa be \\lu._
the Bank and the Vendors and the said I.I;whcm 4 )0111
khadra. The said transfer shall be executed simultaneously

with (but subject to) the said mortgage.

“(h) The balance in equal instalments .whu‘l.l F:'.w ;::-Tnd
to the Mortgagee within thirty (30) months of U]e;}..i}ie'
of the transfer ‘Musha’ to the Purchasers I;\‘.'F'til .~ii1;\I_ | ;.
instalments shall become I‘cl_\’._!l"l{ up I'{"{ ﬂilzi e

In the event of any

dispute at any time arising as whether in fact :lu
lispute at any ) 5 : 5

iti ' the Property as ¢ ymplated in thi
legal partition of the Property as contempls

t t Toses i1
contract by the Vend ! ; RRISOpAR
such partition was effected thae .-.1.,’

y , rind hv Myp. C. F.
Il be submitted to and finally determined by Mr. C.

if 1 i act by 8 e person appoint-
Reading or if he is unable to act by some person apj

r& hus been eilfected or not or as to

upon what date

ed by him.
. f e aaetid
} al nurchase price (as and
““(¢) In the event of the actual purchase price (

3 1 - T ¥ § 3 o
vhen ascertained by measurement of the property ) being
when ascei 1ed by £ i :

1 i { the LP. &000 (four
less than sufficient ter deduction of the LP. 4000 (fou
PN 3 aid he suaid Bank)
thousand pu:!n.}:: Palestine) paid to the said )
" al sum  of twelve 1

MIH:.'“!I‘.' the

Mortgagee

]
Paiestine (LP. 12 ¢ to the

Vendors ‘shall be jointly and

said mortgage . Ul be g anc
V Hy liable to forthwith such halanee remain
severiily 1iaibis 4] L y S R
ing unsect and e io the Meortgageée thereunder.
= 1§ o ] Sl S S A | : ; == .
: property has been completed a
anse (b) above no relaim on ihe
of the Purchasers against the Vendors or otherwise
’ ’ a i) g - o
effec rht of the Mortgagee to teceive irom
== § 8~ 1t :

Sy 1 4 " schase
them punctual payment of the halance ol the puldl
price.

3 inrt +1 -:-'(f
«(3) The Morigagee undertakes to consent to the sal
W 1L 4 f ot ] I SR e,
sale (subject to his mortgage) and agrees likewise to g
r of the property to the Vendors

hi=s consent to any re-transie ' o

i 3 = exercise
(subject to the said mortgage) in the event of the ex‘uul g
of the option menticned in Clause 8 below provided alway

127 +—

that the Purchasers shall remain liable on the said mortgage
(as they hereby agree to do) until the actual re-transfer is
effected in the Land Registry whereupon the mortgage shall
immediately hecome payable in full by the Vendeors not.
withstanding anything to the contrary herein contained.

“{4) The Purchasers agree after purchase by them *‘Musha’
as aforesaid to pay the interest at seven per centum (7%
on the said mortgage annually in arrear with effect from the
date of the sald mortgage and punctually to pay the Mort-
gagee all interests and instalments becoming payable in
respect thereof.

*“(5) Notwithstanding anything to ‘the contrary herein
contained in the event of the Purchasers failing to pay to
the Mortgagee any interest or any instalments on due date
the mortgage shall become immediately due and the Mort-
gagee shall have full right after giving sixty days notice
by registered letter to the Purchasers to exercise all legal
rights and remedies of a Mortgagee whose mortgage debt
has become due.

““(6) The area shall be determined forthwith by a duly
licensed Surveyor appointed and paid by the Vendors,

“(1) The property is at present musha with the excep-
tion of an area believed to be about one thousand (1,000)
metric dunams (more or less) within the blocks at present
known as Wadic el Assal and Tel el Ramal which is
‘mafrous Khasousi” as this area shall be included within
the total area of four thousand six hundred (4,600) dunams
as roughly delineated for identification on the plan attached
which shall be so partitioned as to constitute a single block'
of four thousand six hundred (4,600) dunams. The Purchasers
shall be at liberty to enter upon the Mafrous Khasousi
parcel at any time after the ‘musha’ transfer in the Land
Registry and shall be entitled to sink a well, cultivate and
plant thereon. Any such well and trees planted and any
constructions thereon shall form part of the security of
the Mortgagee. : R

“(8) The transfer of the Vendors shares in the property
shall be effected ‘musha’ (subject to /the said mortgage)
within two calendar months from the'dhte of this Contract
and the legal partition ‘mafrous’ shall be fully completed
by the Vendors at their own expense within one year from
the date of transfer ‘Musha’ and in the event of the YVendors
failing so to partition within the said period the Purchasers
shall have the option to be exercised by registered letters
addressed to the Vendors with copy to the Mortgagee (such
option only to be exercised not later than the fifteenth
month after the said transfer ‘Musha’) requiring a refund
from the Vendors of all sums paid to them in respect of
the purchase price with intereat at 7% plus a sum of three
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thousand pounds Palestine (LP. 3,000) a= agreed and ligui-
dated damages and upon payment thereof the Vendors may
require all the property to be re-transferred back to them
stibject to the said mortgage and the Vendors shall in such
event be liable to refund to the Purchasers any money
expended by the latter according to their official books

upon improvements to the land.

found to

be in excess or less than the 4600 dunams shall not aflect
this contract except so far as it operates to vary the pur-
chase price. In the event of the purchase price exceeding
the sum required to pay the bank plus the mortgage and
costs, the balance shall be paid to the Vendors.

< (10) Transfer fees in respect of the said transfer to the
Purchagers in the Land Registry shall be paid by the Pur-
chasers but all other expenses and taxes shall be paid by
the Vendors, who shall deliver the property, except for the
mortgage aforesaid, free of all charges and claims what-
soever including eclaims (if any) for compensation of cul-

tivators.

«(11) The Vendors undertake to keep open the present
direet road leading from the property to the main road
known as Jaffa-Gaza Road.

«(12) The Mortgagee shall discharge from time to time
such portion of the land comprised in his mortgage as he
(after consultation with Purchasers) shall deem fit having
regard to the repayments made to him by the Purchasers
and the preservation of his security.

«(13) The commission of any breach hereof by or any
failure on the part of any party hereto shall itself be
deemied notice thereof as contemplated by Article 107 of the
Code of Civil Procedure and no Notarial Notice shall be
deemed necessary upon any matter arising out of this con-
tract. Any notice required to be given shall be by ordinary
registered letter to the following address which shall also
be the address for service respectively in the event of any
litigation and proof of posting of such registered letter or
(Ie!ix'ei'}' of any process at such address shall be deemed
sufficient proof of service.

«(14) Until after the execution of the mortgage before
referred to nothing contained in this agreement shall pre-
judice the rights and remedies of the Mortgagee exixting.
or arising by virtue of the before recited declaration of
14th April 1930."

The vendors failed to execute the mortgage before the
expiry of the two months prescribed on the 4th October, 1930,
and the appellant gave them notarial notice and obtained pro-

129

visional seizure. On the 9th Febru
the mortgage in the appellant’s
bBarka lands and executed

ary, 1931, the vendors executed
favour of their shares in the

i : a ftransfer of these shares to the New
ork Company, who paid off Barclays Bank

. On the 24th June, 1931, the respondent’s bankruptcy was
rluscn:dcd_. and on the 20th September, 1931, the res {indﬂd’h
mnugh not asked to do so by the appelluant '|imc1"v aL p(r'm;lf]’h
qf his Si.lz‘ii't‘ of the Barka lands to the .\c:w York Cnn;);nir
Even with this addition, the area of {hese lands u]-Iin:':Ici}l
proved to be short of the 4.600 dunams quaran;ced int t‘!i
;'i'li_jr;_riuu ul .—nh. At:;;‘ust,. 1930, and, on the 23rd Nuwmbér,
1933, the appellant obtained judgment against the Khadra
iar)m{y l‘lf.h—(‘_‘l'f than the respondent for the resulting deficit u;
LP. %,Obf}.f().-i mils on the amount due under the Il‘nm'llr" e :
9th February, 1931. e

;‘\flcr a notarial notice given on the 24th January, 1932, the
respon(mut‘ brought the present suit against the abpellan't, ch;;inL
the sum of LP.6,000 to be due to him upon the unde’rta;{inrig
t?lc.a_ppc_llam’s letter of the 14th April, 1930, to free hini)nr;
lliihlilly_ in respect of LP.4,000 due to the Banco di R(L*na and
LP. 2,000 due to Abdel Nur. The claim was reduced to LP. 2,000

on the appellant objecting ¢
charged. i jecting that the former debt had been dis-

The District Court gave judgment
i\;gur fo_r LI’: 2,000, holding that the appellant’s letter of the
April, 1930, was a part of, and had effect together with

=]
g S » ]

in the respondent’s

*“The defendant got the se
same, which he would have
It was the best
cumstances, We

curity, though not quite the
: got under the first agreement.
which he could get under the oxistim: cir-
; must remember that whe >
bankruptey was annulled, he himself e i
the mortgage, though not ask
the defendant’s security.,”

threw his share into
ed to do so, thereby increasing

; This judgment was affirmed on appeal by the Supreme
At;urt, on the ground that the second agreement of the 4th
3 %f:lesr};ti?)?;’ '.‘n;as a mere modification of the first agreement
g t|!:>r1, 1930, ren,dered necessary, as its second recital
e ,dy e responde_nts bankruptcy, and that, this being so,

cond agreement did not annul the letter of the 14th

April, 1930, which i
pril, iy must in consequence be read i i i
With the second agreement. g R

1937

Mth Aprit

Lord Alkin

Lord Thankerton
and

Lord Roche

PCA 80/35

Tadros
C

L

Abou Khadra




1937
%th April

Lord Atkin

Lord Thankerton
nnd

Lord Roche

PCA 80/35
Tadros
v.

Abou Khadra

— 130 —

Their Lordships regret that they are .ur?ahle to ‘agree fwtlith
these grounds of judgment, as, in their opinion, fh{: t‘r:fms]n 1]e
nbliffa;iou by the respondent and the other khadra heirs in Te.n: -
Iariahl declaration of the 14th April, 19303 to cxecufe aild thlsde:
the mortgage over the Barka lands thhm the ru.-nt:d_‘ ‘t:%?:;: if
the indemnity specified make clear that time was of h‘L es ._I I 4
the contract, and that, on the expiry of the three months u_n the ‘
July, 1930, without the execution of any m:}rtgngc,. th::i r;:siptr)r:{)
dent ‘and the other heirs became liable in an IIHIS:;LLIE'%.( (EL' i
the appellant of LP. 12,000 and LP. 3,000 of indemnity. ‘ma d]'r%
LP. 15,000 in all. The other pro\-isipns of th.e ‘a:gree.m.Lnt I|]t3
appeared. In the second place, in their lLordsIups . Q‘pinlit:nt. ”:e.
terms of the letter of the 14th April, 1930, make L‘I-{¢\r 't 1a “z
obligations undertaken by the appellant were conditional on 11
execution of the mortgage in terms of the agreement of EVCi,
date, and, in consequence, the failure to execu:.e t]_le morrg::ﬁL
within the time prescribed, renderedl ?hcsc'obhgatnlm(n.s by l)e‘
appellant nugatory. This was the position rightly taken up by

‘the appellant in his reply, dated the 30th January, 1932, to' the

respondent’s notary notice of the 24th January, 1932.

Their Lordships are also of opinion that tln? 'secgnd agre]e-
ment of the 4th August, 1930, was not a nlmdlf!catlun of :' 1:
earlier agreement, but was a new agreement with d1ffen=.nthpar{‘ﬁSt
and under different conditions. As already statfad, !.t ;1 lfor
agreement had disappeared, leaving tht_e Khadra heirs “m tewas
an unsecured debt of LP. 15,000. Ob.\rtously the appellan .
anxious to get payment or security; it was useless to ap;:irin |
the respondent, in view of his bankruptcy, and accordingly
negotiations were confined to the other debtors.

Accordingly, their Lordships are of opinion that th‘cj tr;:-
pondent has no ground of action against the appel]ant,han " bi
will humbly advise His Majesty tha‘t Ipe appeal sdouf o
allowed, that the judgments of the District Cour~r .ani 01.;1 .
Supreme Court should be set aside a_nd that tvhe suit smu] e
dismissed. The appellant will have his costs in the appea

in the Courts below.

Land Appeal No. 56 of 1935.

s In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Frumkin J. and Khayat ol

.  AHMAD MUHAMMAD AMIN ABU HAJLA
2. HALIMA MAHMOUD ISMAIL MUNIF
3.  FATMEH MUHAMMAD KHALIL KAMAL

Appellants.
V.
l.  MAS'AD ES SAYEGH
2. ANDRAWES SALIBA DALLAL
3. DIAB HAMDAN
4.  YESHUA HANKIN Respondents.
Evidence, Oral — Immovable property — Claim to land

registered in Land Registry Admissibility of oral evidence
against fitle deeds.

B

A dispute arose between appellants and respondents as to
the western boundary of a plot of land belonging to appellants,
It was before the Land Settlement Officer who decided the dispute
in favour of respondents (plaintiffs before him) on the ground
that they were the registered owners of the land they claimed.
In arriving at that decision the Land Settlement Officer relied on
Land Appeal No. 13723, 1 P.L.R. 13. By leave, appellants appealed
to the Land Court of Jafla (Settlement Appeal No. 35/32) and their
appeal was dismissed. They appealed to the Supreme Court,

In allowing the appeal, setting aside the decisions of the
Land Settlement Officer and the Land Court and remitting the
tase to the Land Settlement Officer with directions to take all
relevant evidence into consideration whether it is
ot and to decide the dispute
Court of Appeal,

in writing or
in accordance with the law, the

HELD that in deciding an issue as to the title of a claimant
to land, a Court is bound to consider all relevant evi-
dence placed before it, whether that evidence be oral or
documentary, and if oral evidence is admissible as to
possession and boundaries, then such evidence has to be
weighed in conjunction with the documentary evidence.
A Court is at liberty to refuse to rely on such oral
evidence but if it regards such oral evidence as convine-
ing it is not entitled to disregard it merely because
it is oral.- "~ - : 2o N : ) -
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Disapproved: LA 13723, 1 P.L.R, 13.

Auni Abdulhadi for appellants.

I. Olshan for fourth respondent, rest in person.

Judgment: 1. This appeal arises out of a dispute as lo
the western boundary of land belonging to the appellants. The
Land Settlement Officer decided in favour of the respondents
on the ground that they were the registered owners of the land
they claimed. He relied on a decision of this Court in Land
Appeal No. 137 of 1923 (1 P.L.R. 13) in which it was said :

“There is no writtéen evidence to contradict the regis-
tered title which carries a presumption of ownership; the
evidence of witneases, the possession of the parties, however
convineing, are not sufficient to over-ride the general rule
that has been established in this Court that a registered
title will not be set aside except by some evidence in writing
sufficient to support an adverse title or to corroborate evi-
dence in support of such adverse title.”

2. The appellants were granted leave to appeal to the
Land Court, Jaffa. The Land Court decided the appeal in cham-
bers without hearing the parties. In its judgment it made no
reference to the facts of the case or to their bearing on the
justice of the appellants’ claim, it contented itself with relying
on the passage cited above from the judgment of this Court in
Land Appeal No. 137 of 1923.

3. This passage certainly seems to lay down a general
rule as to evidence in actions with respect to land. So far as it
purports to be such a rule it does not meet with our acceptance. In
deciding an issue as to the title of a claimant to land a Court is
bound to consider all relevant evidence placed before it, whether
that evidence be oral or documentary. If oral evidence is admis-
sible as to possession and boundaries, then such evidence has
to be weighed in conjunction with the documentary evidence.
A Court is at liberty to refuse to rely on it, but if it regards it
as convincing it is not entitled to disregard it merely because
it is oral

4. To apply any such rule in the present case would be
to beg the question at issue, for the substance of the appellants’
claim is that the respondents succeeded in registering a larger
area than that to which they were entitled. A perusal of the
Land (Settlement of Title) Ordinance and especially of section 51

> as to the ow

ference in enjoyment of one's
diction of Land Court.

enjoyment by another of
Jurisdiction of a Land Court
Court sitting as a Court of

with Defendant i

=138

shows that oral ev

idence of possession may i
g y be considere
a Settlement Office S

T and that such evidence may decide an issue
nership of land in opposition io a registered title.

2. In the circumstances we have no option but t

aﬁside the decisions of the Land Set]
L_nurtl and to remit the dispute to the Settlement Officer with
.dlrlcct_mns I_n take all relevant evidence into consideration whether
:l_:}: In writing or not, and to decide the dispute in accordance
with law. Caosts of this appeal wiil abide the event. j

o set
ement Officer and the Land

Land Appeal No. 52 of 1936.

In the Supreme Court sitting as a Court of Appeal.

Before: Copland |., Khaldi J. and Abdulhadi ].

ABDUL RAHIM IBN SHEIKH RASHID DANAF

on behalf of the estate of his father Appellant

V.

ABDEL AFU IBN SHEIKH SAID DANAF,
as sole heir of his mother Rukieh
and his brother Yusef.

HA] MUSTAFA DANAF,
as heir of his son Aahed and as

guardian of his gr: 5
S grandson Mousa Respondents.

Jurisdiction — Immovable property — Action for non-inter-

immovable property within juris-

An action for the non-interference by a

: person in the
his

immovable property is within the
— So laid down by the Supreme
Appeal.

George Saiah for appellant.

Jawdat Kazimi for respondents.

Judgment :

Plaintiffs (Respondents) claimed ownership
n two houses by way of inheritance from their
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ancestors, and that after having enjoyed the possession of their
shares for many years, the Defendant started to interfere with
with their possession

Several documents were produced in the Court below,
including kushans and werko receipts, in support of Plaintiffs’
claim, but the Defendant (Appellant) claimed that the kushans
were forged.

The Land Court stated in its judgment that there was no
evidence before it to prove that the kushans were forged.

On the evidence and documents produced the Court below
was satisfied that the Plaintiffs own shares in the two houses
in claim by way of inheritance through their ancestors, and
ordered the Defendant to refrain from interfering with the owner-
ship of Plaintiffs.

The counsel for Appellant argued before us that the Land
Court had no jurisdiction to order the non-interference by
Defendant (Appellant) in the enjoyment by Respondents of their
shares in the houses, but the Court did not see its way to
entertain his argument in view of the provisions of the Land
Courts Ordinance,

The only other real point raised on appeal was the ques-
tion of the alleged forgery of the kushans. The Court below
went into this question in detail and very carefully, and decided
on the documents and evidence produced that the forgery of
the kushans was not established. This is a question of fact and
there does not appear to us to be any reason for interfering
with the finding of the Court below with regard to this question.

We, therefore, dismiss the appeal with costs and LP. 3.-
advocate’s fees.

— 185 —

High Court No. 12 of 1937,
In the Supreme Court sitting as a High Court of Justice
Before: Copland J. and Abduthadi ].
FARIDEH [IRIES SALEM KATTAN Petitioner
V.
CHIEF EXECUTION OFFICER, JERUSALEM
IBRAHIM ELIAS FARAH KATTAN Respondents.
Execution proceediugs Ottoman Law of Execution, Ar-

!{ le‘ .?() Provisions of article inapplicable to a daughter of a
deceased debtor where that daughter is married. ‘ ‘

tion -]Ihl_ provisions of Article 90 of the Ottoman Law of Exe
th.(;l :l:;rur:;:mtt c.l{‘.‘lpfl“ Tu. f.hc (1{!{l‘f_‘:illr_'t' of ‘a deceased debtor where
me gh l_.l i married, aince she cannot he congidered any
2010 of the family of her father who would be no more o
e i e 101'e respon-

cu

H. Cattan for petitioner,

Y. Amon for second respondent,

M U.fu‘:.*r: In this application the daughter of a deceased
ebfor is endeavouring on behalf of the heirs and the cstate of

the debtor to apply the provisions i
; apph provisions of Article 90 of X i
i of the Execution

¥ ..Aithough lhgru are ‘other points raised by counsel for
elm'oner. we decided the case on one very simple point and
that is the question of the family, ‘ |

. I'he Petitioner is married and has grown-up children, the
> - 1c ] ’
youngest of whom is 18 years old. Now that she is married
a 1 1 I o 1 ; : 1
nd has children she cannot be considered any more of the

er w h” W E”]Id }]e no nore res ‘?,II} e i“l 1€e1

That being so, it is nof necessary to discuss the other

Points raised by Petitioner, whi
' » Which may be dealt with
Occasion when found necessary ' i e

The Court, theref
' ' ) ore, orders that the rule nisi b v
tharged with costs and LP. 3. - advocate's fees 0 5
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Land Appeal No. 50 of 1936.

In the Supreme Coart sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Frumkin J. and Khayat J.

5 / i
FAYEZ ODEH ELIAS Appellan

BISHARA ODEH ELIAS Respondent.

Evidence, Oral Admissibility of oral evidence against a
docum.enr where parties to litigation are brothers — Oh'?ma!r’:
Code of Civil Procedure, Articles 80 and 82 Land Courts

Ordinance, Section 8.

: I " Jerusalem, the
In an action ]11'011:.:|1l in the Land Court of Jerus 1len
« &

; a rectification of a title deed in the name u‘ri
it]i?c?‘:'];:;::n&(i:“lfhlB(.:ihlL:::']:i::u are brothers, umvi .1I1u--;ip|>}-1]]la‘u;‘1‘:;
allegati was that he and the respondent had jointly ]'Ililt.‘l.d i
(l'zll::(f‘:ltl:l:lniuul contributed jointly to ltuilding tlwnlton.. {'l._:‘j.td“l:‘,i““t.-
dent registered the property in his n-.‘-um;l :Im h:,im:_ -y
s amw]]lmt}lt "w'ftid“‘:'s-\;\ll_“::i' I;a-li‘(i{L-s but refused to
The Land Court heard the evidence . i - e

var the evidence of witnesser whom the appellant wis i
111: dllllt[?];o:'t I:E; his claim. It hch’i I'h:ll t]‘ll.']'t.'l \.\;am ::-:\L:ailu;lt “:?ll‘ljill;-il
the title deed and that no i!.l.l“l.lﬁt‘h)[‘l-‘-l had ‘n l.u“l;h‘f‘ |
ingly dismissed the action. The appellant appealed.

i i 2 : I the
In allowing the appeal, setting aside the judgment nl
: ¥ ; : i i irections to hear
lL.and Court and remitting the case to it with tlnu.nnnq]u Tag
t}: evidence of any witnesses whom the appellant may desi .
s 1pt 1 i ¢ of any witnesses the
" hi i 2 e nee of any wi
i o claim and the evidence ¢ 3 :
call in support of his | : Ly anen 10
spondent may desire to call in reply and to decide the
accordance with the law, the Court of Appeal,

HELD that the Land Court was wrong ilf {_11!11.N?dt:f'l.l‘!l_!..:I)l:{:‘-::.'i[
o bound by Article 80 of the Ottoman g(atlle of L’m‘ e
dure, because the effect of Article 82 of the H-.ll'll'(_l ):1 i
to lay down that Article 80 dncx_nuﬁ‘ ;q‘:lpl_\ . \\l 'l.l. Jidhe
hm'ii;‘x are brothers, and because Section § t_:l l‘u_ i

Courts Ordinance provides that a .l.ztmll Lm:rt ‘L‘;h_.

bound by the rules of evidence contained in that Code.

E. Georges Elia for appellant.

Respondent in person.

Judgment: In this case the appellant sought thg rec.{iﬁ(t!::;
tion of a document, namely a certificate of registration in
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Land Registry. He alleged that he and his brother, the Respon-
dent, had jointly purchased land and had contributed jointly to
building a house thereon, that they had agreed that they should
jointly own the house and land, Appellant as to one third,
Respondent as to two thirds. The Respondent, however, he said.
registered the house in his (the Respondent’s) name solely and
refused to acknowledge that the Appellant owned any part of
the house and land. The Respondent being registered as owner,

the Appellant has no title unless he succeeds in his claim for
rectification.

The Land Court heard the evidence of the parties but
refused to hear the evidence of witnesses whom the Appellant
wished to call in support of his claim. The Land Court ap-
parently relied on Article 80 of the Ottoman Code of Civil
Procedure and considered it was precluded from hearing the
evidence of witnesses to contradict the effect of a document.
It held that there was “no fraud against this kushan” and

that no admissions had been proved, and dismissed the Ap-
pellant’s case,

We think that the Land Court was wrong in considering
itself bound by Article 80 of the Ottoman Code of Civil Pro-
cedure. Section 8 of the Land Courts Ordinance provides that

a Land Court is not bound by the rules of evidence contained
in that Code.

Further, and on broader grounds, we think that the Land
Court should have heard the witnesses whom the appellant
desired to call. If the Appellant’s story is true, he has an equit-
able right to one-third of the house and land and the Respon-
dent is a trustee as to that one-third. If the Respondent, by
registering the land in his own name, intended to deprive the
Appellant of his right, he was committing a fraudulent breach
of trust. If there is no provision in the Ottoman Law by which
a written document can be contradicted on the ground of fraud,
then Article 46 of the Palestine Order-in-Council has to be
Tesorted to and English Law may be applied. There can be no
doubt that under that Law the Appellant was entitled to call
Witnesses as to the circumstances under which the land was
bought and the house erected.

Lastly, even if the rules of evidence contained in the
Ottoman Code of Civil Procedure are resorted to, it seems that
the effect of Article 82 is to lay down that Article 80 does not
4pply when the parties are brothers, as they are in this case,
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We are of opinion that the Land Court erred in re'fusing
to allow the Appellant to prove his claim by the oral ewde_nce
of witnesses, and we order that the judgment appealed agalrllst
be set aside and the case remitted to the Land Court with

directions to hear the evidence of any witnesses whom the

Appellant may desire to call in support of his claim. and the
evidence of any witnesses the Respondent may desire to call
in reply and to decide the case in accordance with law.

Costs of this appeal will abide the event.

Civil Appeal No. 75 of 1934.
In the Supreme Court sitting as a Court of Appeal.
Before: Copland J.. Khaldi ], and Abdulhadi J.

SAID EL KARMI Appellant.

ALBERT FAR’OUN Respondent.

Interest Interest clause in moritgage deed filled with
dashes Claim for interest on mortgage money From which
date interest payable,

In a claim for interest in respect of mortgage money, where
the relevant clause in the mortgage deed dealing with interest
was not only left empty but dashes were placed in the space
provided for the insertion of the amount of interest. interest i
payable only as from the date when application was first made
to the Execution Office for the execution of the mortgage deed,
and no interest is payable during the running of the deed So
decided by the Supreme Court sitting as a Court of Appeal.

The facts, in so far as they are relevant, are set ‘out in
the judgment.

Auni Abdulhadi for appellant.

Jacob Levy for respondent,

Judgment: The Court observed that some of the summon-
S¢S sent to the heirs of Sheikh Said el Karmi have not been
returned. The Respondent stated that he cannot produce guard-
ianship orders in a Moslem case and asked the Court to
Proceed with those Appellants who have been served. Auni
Bey Abdul Hadi, who represented Abdul Karim, Mahmoud and
Hassap, agreed that the case should be proceeded with,

Owing to the fact that this appeal has been pending before
the Supreme Court since 1935, we consider that no more ad-
journments should be granted and we order that the appeal
Should be proceeded with in regard to those Appellants who
have been served, and that the names of those Appellants who
have not been served should be struck out with liberty to them
0 reinstate without further fees in one year if so advised.

This case arose out of a mortgage-deed under which
Respondent lent to Appellant a sum of LE. 1000 (equivalent to
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LP. 1025.641 mils). The interest clause was not only left empty
but dashes were placed in the space provided for the insertion
of the amount of interest which shows clearly that the intention
of the parties was that no interest should be paid.

The debt not having been paid in time, the mortgaged
property was sold, but it only realised LP. 636.210 n1iis. The
Respondent therefore raised an action in the District Court of
Nablus for the sum of LP.803.983 mils, being the balance of

the debt, costs and interest.
The Disfrict Court entered judgment for the Respondent
for the sum claimed.

The only question in the appeal is whether any interest
is payable and, if so, as from what date should such interest

he calculated.

We are of opinion that as the interest clause in the
mortgage deed has not been filled in, no interest is payable
during the time the deed was running, but it is quite ci‘uar
that interest is due as from the date when application was first
made to the Execution Office for execution of the deed.

As this appears to be the date from which interest has
been calculated by the District Court, the appeal is dismissed,
except as against those whose names have been struck out,
with costs and LP.7.-advocate’s fees.

Civil Appeal No. 102 of 1936.
In the Supreme Court silting as a Court of Appeal.

Before: Copland J., Khaldi J. and Abdulhadi .

HASSAN YASIN MUSTAFA ABU HABEL Appellant.

V.

SALEH MUHAMMAD SALEH . . Respondent.

Evidence, Oral — Inadmissible against documentary evidence,

Oral evidence is not admissible to contradict the content®

g +1 ce i8
of a written document, Even between relations of al evidence
not admiseible against a written document.

141

Said Zein Eddin for appellant.

Fahmi Husseini for respondent,

A I_/u:':’_.t;'mm!: This is an appeal from the judgment of the
District Court of Jafta dated the 25l June, 1936 \I‘»'hi('li entered
. ¥ 2 = . J4° 3 platiel F: : erec
jl}l\(lgmkllt for the Plaintifi (Respondent) against the Defendant
(Appellant) for the sum of LP, 100 by the former to the l'.lll'cr
under an agreement, and LP. 200 as liquidated damages wit]
costs and expenses. s 4

lhe case centres around two documents between relatives: -

. The first was an agreement dated 3,10.23 whereby Defe
dant sold to Plaintifr for a consideration n.f ] 1; ]irfll l'.]I‘l_
l,h:.‘ I)I'!fl‘t‘l'l,\' that came to him by way of ii;llz.'!'il'll;l"
from his mother. He also um]vmm;i{ to ;-ITi-'-l tre ‘ » TL
the Land Registry Office, \ g

The ' doc 7

\I other document dated 7th Muharram 1354 is an
undertaking by s Dot 1 i1
: dertaking by the Defendant to pay LP. 200 as liquidated
camages to ‘the Plaintiff in case he

" fails to drop his
rights that came to him by W i Y

ay of inheritance from his
ancestor e of Sheik 5 - ‘ it

.k l ? heir of Sheikh Saleh Muhammad, at the coms-
petent departments.

menﬁoriled ia:]eftcglda'n.t‘ denied having received the LP. 100.-

€ agreement of 3.10.23 and with regard to the

SEFOH(J docu.mr:nt he contended that it was kept asha securit

!\::;ht;z :;:i?;;:,;”s(:;n ;.:pn‘n the condf!ion that each of the partiei

it i.!;}Il‘JI; rc‘spuct. of the land which he owns in

e ) I‘EI. “ri ‘fa‘uppurt of the above contentions, the
1t asked the District Court to hear his witnesses.

" Cmi(}:;ozlts;r;:}g %u;ut‘i‘whl that as the Defendant has failed

L (defence by any _tI(.rcunwnfary evidence admis-
gz.unst a written document, it was not inclined to he

Parol evidence against two documents in wrifing, e

Cluestiln the Court of Appeal the Appellant dealt either with
ons of fact or with points not raised in the lower Court

In o ini juc
St u{r opinion the judgment of the District Court is qQuite
and we do not see our wav i i !
: : - rway to interfere with it
El_weun relatives oral evidence
Written document.

; Even
IS not admissible against a

The ap
appeal must, therefore, be dismi i
) 2 missed w
LP. 4, - advocate’s fees, gl
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Civil Appeal No. 12 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Khayat J. and Abdulhadi |].

BADRI AIDEY Appellant.

HUSEIN AMR. Respondent.

Res judicata — Action on promissory note insufficiently
stamped. Dismissal of action — Fresh action for money
lent — Whether matter res judicata — Mejelle, Article 1837.

Decisive oath Time for tendering it — Mejelle, Ar-

ticle 1818,

Husein Amr sued Aidey for LP. 150 due on a promissory
note insufficiently stamped. The action was dismissed on the
ground that it could not be brought on the note. An appeal to
the Supreme Court was dismissed on the ground that Amr could
not recover on an insufficiently stamped promissory note and
that he could not eall oral evidence to prove the debt independently
of the note, as the only cause of action was that on the pro-
missory note, Amr then sued Aidey in the Magistrate’s Court of
Haifa (Civil Case No.5/35) for the recovery of the LP. 150 as money
lent. Aidey raised the points of res judicata and the inadmissi-
bility of oral evidence to prove a claim exceeding LP.10. The British
Magistrate ruled against Aidey on the points raised. Amr's advo-
cate thereupon called upon Aidey to take the decisive oath.
Aidey’s advocate said that his client would not take the decisive
oath until the two points raised and overruled by the British
Magistrate had been decided on appeal. The British Magistrate
then entered judgment for Amr. Aidey appealed to the District
Court of Haita, and owing to disagreement between the two
members of whom the Court was constituted the appeal was
dismissed, The President of the District Court granted Aidey
leave to appeal to the Supreme Court on the two points raised
by him before the British Magistrate and overruled.

In allowing the appeal, setting aside the judgments of the
Magistrate’s Court and of the District Court and remitting the
action to the Magistrate’s Court for tendering the decisive oath
to appellant and for deciding the action thereafter in accordance
with the law, the Court of appeal,

HELD .(lj that the local provision with regard to res judicatd
was contained in Article 1837 of the Mejelle, which
clearly meant that when an action had been followed

v AR
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by a vali i v i

”_W" m.lllt“.l .]Eil!,t,lrwrlt. setting out the ratio decidendsi.
e ““; action could not he broughi again, The Article
e [';.i};-?|H|:I:u,t:}-‘l.t when an :h'.linn on a promissory
the plaintifr w"t\-. h:x-.ﬂ.lll. ;‘“[l’-“.u“ insufficiently "‘“”"[“-"iv
il i Lzlt\fbli:.il;ﬁ(l‘ from bringing an action on
this particular case the
Lhe promissory
of the claim, :

to the promissory note, In
original cause of action was
n”.“.' and there had been no amendment
and if respondent lent money to appellant

arate cau e of ac O independentls (8} E
He i 10N
: L n I l lll 1 1 “1(

he had a sep

”“ P e imgive

it a decisive oath under Article 1818
cannot be called for unless
his case by evidence,

' of the Mejelle
a plaintiff is unable to prove

Referred to: CA 100/29, 1 P.L.R. 528

N. Abcarius for appellant,

George Salah for respondent,

Judgment: 1,
follows, The responde

of Haifa for LP.
insufficiently

The facts giving rise to this appeal are as
ondent sued the appellant in the District Cnnr}
: 150 due on a promissory note. The note was
i o, ;r,a:?,zed aru‘i the two members of the District Court
Bk St (i‘nnsu}ucncc& Both members agreed that the
ki t. ‘iL rought m1.the promissory note, but they
e H[‘] “‘;?itlxlv1r;rltcir .!hc action might proceed as for a debt
i Wahs'.ma[ m(:r taking the note into consideration. The
respondent’s claim was dismissed.

2‘ A 3 4] al
ol !1C?Jltilr1[5|l)!t1::dﬁ.llt appealed to the Supreme Court There
Was 1at the respondent could i
s ‘ ; not recover on an insuf-
e“d::g 5:§rrlped promissory note, and that he could not ct;fll
€ (0 prove the debt independently of the promissory

(4] dUS 0 C[
or

3, T 8
The Respondent then sued the Appellant in the Magis-

lrate’ :
Thf; SapCE;Jlrt,tHajl.fa, for the recovery of LP. 150. ~ money lent
fUdicara.pThaenm raised the ebjec.:(ion that the matter was res.
e a]ilrned Chief Magistrate was against him on this
critee waspedan‘! t.hen made another objection, that no oral
With ghis m]al m:smble.tAo prove a claim exceeding LP. 10.
S hudens Ld earned Chief Magistrate also disagreed. The
e dstisie. oz:tm{’:]?te then called upon the appellant to give
Bobgive e 1. he appellanf‘s advocate said his client would
€ decisive oath until the two objections had been

- = - > =
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“hi agistre ntered
decided on appeal. The learned Chief Magtstm.tc (tilzcu e
- the laimed,
judgment for the respondent for the amount claime
- 2]

istrict Court. The
appell: saled to the District Cour
4, The appellant appealed IRt A5
learned President held that the Chief Magia{mtc § {,I:clls::uslea 01
right. Judge Muhammad Shafiq Dajani held thrf 1 Cg‘ e
res judicata was good. The result was that the app

dismissed.

5. The learned President ;;rameq leave fo a'ppealll :101 t\l:li;s
Court on the two questions of law raised by th?dd{:ir?;i{?i]i{y 0%
the question of res judicata aqd that of the adn
oral evidence in a claim exceeding LP. 10,

6. The local provision with respect to res judicata is
Article 1837 of the Mejelle. This reads as follows: —

i sar claims, when
“It is not permitted to reconsider and hear dl“;n'hm] =
there is a decision (hukm) and written ]ml;::m;'m (i g i
afc 1 . inciples of » Sharia Law, 1.e.
p ity wi e principles of the Sht .
conformity with the j : L T
the conditions and grounds of the judgment e:

: 8 isions
The only res judicata to be gathered from the cle:ltsiv'ls
: ' eme Court on appe é
istric and of the Supreme Cour
of the District Court anc S S o
: 2 Id not recover on an insufh y _
that the respondent cou . AR,
promissory note. The original cause of action was ths:] pm pio
qufy note and there had been no amcmimf‘:ntlr:f. }Ilala a: ].1 &
;Int was decided was that, the note being insufficiently star [17 n;
L ec i if the responde
i 1 not recover on it. But i _
the respondent coulc b o
' :llant, he had a separate ¢ :
lent money to the appe A : Sater Mo
iss 2. W ¢ sued the ap
i 2 promissory note. When h
independently of the pr &
pcll'ipnl for money lent the issue was whcthcr‘nmne}!; :mlcl "
lent. This issue has not been decided by any Lourt‘. r;lc-; e
of the Mejelle clearly means that when .'11; aclt{{.m d.:‘:;.idcndi
i i i0 )
: ali igment, sefting out the ra
followed by a valid judg ; . iy e
then that action cannot be brought again, But ”.,dms ‘r‘iot‘;: i
that when an action on a promissory IIfJii.“filhb biu;l‘u; o
note is insufficiently stamped the plaintiff is prs-.cnuult)mmis.
: ion ¢ e [ rhic ve rise to the
bringing an action on the debt \\Imh'ga eon thmiain
i t has been given 2 !
sory note. No judgmen 1 © i
dch)t and no question arises as fo hrmglqg the s:lmfmlnz oy
4 "elcmtd time. 1 think that the learned Chief Magistre i
;hr: learned President were right in holding that there w
[

res judicata.

. = Svi-
7. With regard to the second point Section 14 of Ev

: is as
dence Ordinance (Vol. I, Laws of Palestine p. 673) is

follows: —

— 145 —

“In a ¢ivil case, either
own behalf or he
party

party may give evidence on his
summoned to give evidence for the other

8. Article 80 of the Ottoman Code of Civil Procedure is
as follows:

“Claims based ipon a contract, agreement

» partnership,
lease or deht, which by law or custom

are reduoced to
writing and which exceed LO0D piastres in value must he
proved by a sanad.

Every claim disputing liability under a sanad shall he
proved by a sanad, or by the
of the defendant, even if the
exceed 1,000 piastres™,

admission or account books
amount in question do not

9. The learned Chief Magistrate held that Section 14 of
the Evidence Ordinance repealed Article 80 of the Ottomar Code
of Civil Procedure. In coming to this conclusion he relied on a
decision of this Court in Civil Appeal No, 100 of 1929, in
which the facts were somewhat different, In the present case
I do not think it is necessary for us to decide whether the
learned Chief Magistrate was right in his conclusion. After he
had disposed of the two objections the respondent’s advocate
did not apply to call oral evidence. What he did do was to
call on the appellant to give the decisive oath, The relevant
articles of the Mejelle are as follows: —

“Article 1818 If the plaintiff proves his case by evidence,
the judge shall give judgment accordingly. If he cannot
prove it, he has g right to the oath and if he asks to exer-
cise such right, the judge shall accordingly tender the oath
to the defendant.

Article 1819: If the defendant swears the oath,
plaintiff does not ask for the oath
judge shall ofder the plaintiff
the defendant,

or if the
to be adminiatered, the
to give up his claim tipon

Article 1820: If the defendant refuses to take the oath.
the judge shall deliver judgment based upon such refusal.
If the defendant states that he is prepared to swear an oath,

after judgment has been so delivered, the judgment shall re-
main undisturbed”,

10. The oath cannot be called for unless the plaintiff is
unable to prove his case by evidence. The learned Chief Magis-
rate had ruled that the respondent might give evidence on his own
behalf and also call the appellant as a witness., The respondent
did not avail himself of this ruling, he chose to call on the
appellant to give the decisive oath under Article 1818 of the
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Mejelle, thereby renouncing his right to call any evidence in

support of his claim. In
question therefore arose as to the right of the respondent to call

oral evidence in support of his claim and for this reason I

the course that the action took, no

consider it unnecessary for this Court to deal with the second
point of law on which leave was given to appeal.

11. The appellant intimated that he was willing to take
the oath as soon as the merits of the preliminary objections
had been decided on appeal. In these circumstances I think that
the propar order to be made is to set aside the judgments of
the Magistrate’s Court and the District Court and to remit the
action to the Magistrate’s Court with directions that it was right
in rejecting the plea of res judicata and that the oath is now to
be tendered to the appellant (the defendant in the Magistrate’s
Counrt) under Article 1818 of the Mejelle and that the action be
decided thereafter in accordance with law,

12. The costs of this appeal (to include LP. 5. - advocate’s
fees) will abide the result,

Civil Appeal No. 108 of 1936.
In the Supreme Courl sitting as a Court of Appeal.

Before: Copland J., Frumkin J. and Khayat J.

BANCO DI ROMA Appellant.

JACOB NOURIEL Respondent.

Promissory notes — Prescription Indorsement of a
promissory note and discount thereof with a bank Signing of
a declaration by indorser that bank not responsible to perform
legal proceedings against makers or drawers or indorsers — Non-
payment of promissory nole on maturity by maker Action
against indorser after lapse of one year from malturily of note "
Action barred by limitation Clause in declaration not contain-
ing a waiver of the provisions of Section 96 (1) of Bills of
Exchange Ordinance,

I\-m”.i:.i, l"r‘:;::”nr:.d':s;'r}_'\: llnlph}- 1-lf.:;I‘Jr'il by a third peraon to the order of
ooy diw“llm.lp;u” ;} the |:'ll'1['l' jiilti.titm'rllil'}li‘ll in Banco di
B i I'.l_..,.f IL" note, T\nur:pi.r\ll'.;lll't] a declaration, the
hur'vin;ql'hf;-. [;T:t‘::‘ :\’llh_.ll is T'l'[‘l'l‘!tl'l!\’l'tl in the judgment reported
B ,'{,,m., hl- “!n.\[s not paid l.rl\ the maker on maturity and
ol C:’u .I“il .m‘n‘::-l as |T‘]‘tl"..hl'-"lt'l' of the note in the
Mﬂ:i e urt o Jer mjnlvm (Civil Case No. 2100/36). The
gis I.'m dismissed the action on the ground that it was insti-
tuted Iursm' the lapse of one year from the date of m!nm.'i'l\' and
1!1"1‘(’!'”\' barred by limitation under Seetion 96 (1) of -tlu' IE.EII; ‘l'
{f*i;\;it‘-ll‘ilun\gv “"‘“f"'“.‘;"‘.“” appeal to the District Court, ,]1-'I‘liﬂelit'::l
I\{:.,.,:Hl;.;!:p.“:;] No. 1.; -':!i.) fh:u Court vu.!nfirmmi the judgment of the
&i €, but the President thereoi granted leave to appeal to
tI‘{n' Supreme Court on the point of law quoted in the iy l rme
of the Court of Appeal. St ar.

In dismissing the appeal, the Court of Appeal,

that the clause in the declaration signed by the indorser
fh-..-‘u.‘x:_ whereof appears in the judgment Ai'{‘;\m'lcd Iwr'.v-l
ifl:l“‘L‘I', did not contain a waiver of the pl'u\'iﬂinnx. of
Section 96 (1) of the Bills of Exchange Ordinance with
regard to instituting an action within the period of one
year, but that the effect of the clause in question was
iuanI to such proceedings as making protests agai 5
the indorsers and such like. I : Ry

E. Georges Elia for appellant.

B. Ben Aharon for respondent,

” _/udgfmm!: This is an appeal by leave of the President
2rrm}n the _|1;LIgr11f:|1t of the District Court of Jerusalem, dated the
oth June, 1936, confirming the judgment of the Magistrate's
Court dated the 20th April, 1936. ‘

l!lC Respondent endorsed and discounted a promissory
note, srgncd by a third party, in the Appellant's .[3'111k“03
_dfscn.untmg the promissory note he signed a (i(‘i:]{i!“'-llif;l; i .l d”
ing, inter alia, the following clause: ( EE

“The Bank shall not he respongible (a) to: make :
PI‘O[C-“_' on the promissory notes which are not '1""-1‘ 'd
maturity, (b) to perform the legal proceedings a "lir;;:llt{ tlll!
ll‘llilk(‘l'n ot drawers or endoraers. (¢) to nuiil‘: tl-:»f“om'lnl‘mz:
-tatl 1‘I‘n- r.1<1n-|.1;|_\"rm-m of the discounted |1|‘|)[l!ir;r<1||"'. notes, (d)
,:,_,;‘:I]\i-;:v\:;:tlll-t: a -‘f[‘lt‘\‘_lfi!'t[ time the dishonoured .[‘Jrlll‘llfHNnI'_\‘

4 protest has or has not been made. "

' tlhu promissory note was not paid by the maker on
35 ur.uy and th.c _appclizmt Bank sued the Respondent as
orser of the bill in the Magistrate’s Court of Jerusalem.
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The Magistrate dismissed the claim on ”'.“ ;_:r:)un_d thlai_thu;
action was instituted after the time stipulated in bcn_tu;n J]”TC
the Bills of Exchange Ordinance, viz. after one year from
date of maturity.

On appeal the District Cum'tIcn{n'irmc:l tllu-.jt“dﬁ[?f:-:] T,i
the Magistrate’s Court, but on application [Hl‘hth'E‘l‘\-t{ E;u;r{ ‘“C
the Supreme Courf, the President }:I .lhc District Cc g
leave to appeal on the following point:

i ; JO8T : referred to

“Poes the stipulation signed by Respondent H; 1 i

: 5 . aa " "Om 3

above exempt the applicant Bank, as holder, }l;. i

I isi " See. 96(1) of the Bills of Exchange Ordinance,

provisions of Sec. Y6 (1) « . ey ety i

whereby an action against the indorser o 3 I : m“}.

ste is barred after the lapse ol one year from the

note is be g I . feanes
when the cause of action first accrued”,

: : - - { a
We are of opinion that this clause does not 1{.(;[111‘”'1';“

i ) rith regard to insti-

waiver of the provisions of Section 96 (1) \\ilhtug?;nt A
« i ithi i pne year, but that ifs ¢

i hin the period of one year, .

tuting an action witl : \ kv L

is Ii:?\itcd to such proceedings as making protests against

indorsers, and such like.

The appeal must, therefore, be dismissed with costs and
LP. 3. - advocate's fees.

Civil Appeal No. 115 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: Copland J., Frumkin . and Khayat ].

SHLOMO BEN SHIMON Appellant.

V.
DEPARTMENT OF CUSTOMS Respondent.
Customs dues — Refusal by importer of goods fo pay H;['
A e ] - n ) 5
customs dues as assessed by customs authorities Sale a_,j‘ _i;'U('t{
s ‘ H o y i s
as unclaimed goods — Action for recovery of l.er!:{e of _gqnn
sold — Courqc. to be followed by importer in such instances —
Customs Ordinance, Sections 131, 147 and 154.

Certain goods imported by the appellant were valued for the
purposes of customs duty at 5% more than the value thereof as de-
clared by the importer, The importer refused to pay the customs
duty as assessed by the customs authorities, and after having failed
in his efforts to convince the customs authorities of the correct-
tiess of his views, the importer initiated proceedings in the District
Court of Jerusalem (Civil Case No, 119/36) for the release to him
of the goods against payment of the customs duty according to
his declaration of value, or against payment of the customs dues
in kind, or that the goods he taken by Government under Section
131 of the Customs Ordinance. In the meantime the goods had
already been rold by the customs authorities as unclaimed goods,
The Distriet Court, while dismissing the action, held that the
Director of Customs was entitled to insist on collecting the ad
valorem duty on the value of the goods as assessed under Seetion
131 of the Customs Ordinance, and if the importer was not satis-
fied with the assessment the only course open to him was to
proceed in accordance with Section 154 of the Ordinance. The
importer appealed. The only point in the appeal was whether the
Director of Customs alionld apply the provisions of Section 131 or
Section 147 of the Customs Ordinance to a case such as this.

In dismissing the appeal, the Court of Appeal,

that the Director of Customs, in a case as the present, has
absolute discretion as to whether he should apply Sec-
tion 131 or Section 147 of the Customs Ordinance, On a
true and proper construction of the relevant sections of
the Customs Ordinance the Director of Customs is entitled
to insist on collecting the ad valorem duty on the value
as assessed under Section 131 of the Customs Ordinance,
and if the importer is not satisfied with the assessment
then the only course open to him is to proceed in accord-
ance with Section 154.

N. Levy and A. Amdur for appellant.

Junior Governnient Advocate (E. Salant) for respondent.

Judgment. This is an appeal from the judgment of the
District Court of Jerusalem where the Plaintiff, a merchant,
raised an action against {he Customs Department claiming the
value of certain goods on which he had refused to pay Customs
duty and which were eventually sold as unclaimed goods,

The District Court of Jerusalem gave judgment against the

Appellant on the ground that the Director of Customs has entire

discretion as to which particular Section of the Customs Ordi-
nance he should employ.

The only point in this appeal is whether the Director of
Customs should apply the provisions of Section 131 or Section
147 of the Customs Ordinance to a case such as this.
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We think that the District Court judgment is correct and
we really can add very little as to the statement made by them
that on a proper and true construction of the relevant Sections
of the Ordinance the Director is entitled to insist on collecting
the ad valorem duty on the value as assessed under Section 131
of the Customs Ordinance, and that if the importer is not
satisfied with the assessment then the only course open to him
is to pay under protest in accordance with Section 154 of the
Ordinance and thereafter to bring an action for the recovery of
any alleged excess in duty in accordance with Section 154 (2)
and (3).

We agree with the District Court that the Director of
Customs has absolute discretion as to whether he should employ
Section 131 or Section 147 of the Ordinance, and we cannot
interfere with such a discretion.

The appeal is, therefore, dismissed with costs and LP. 3. -
advocate’s fees.

We, however, wish to place on record that as there were
negotiations still going on between Appellant and the Director of
Customs with regard to the amount of customs duty payable on
the goods in question, the Director of Customs would have been
better advised had the Appellani been served with a written
warning of the contemplated action of the Department before
the goods were sold as “unclaimed goods”.

Land Appeal No. 58 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: Copland ., Frumkin J. and Khayat ].

YEHIA HAMUDEH Appellant.
V.
HADASSAH MEDICAL ORGANIZATION

KEREN KAYEMETH LEISRAEL LTD. Respondents.

Immovable property Expropriation Price of expro-
priated land not agreed upon — Application to Land Court fo

~— 151 —

determine compensation payable
by Land Court at mean of the

before it.

Having failed to c¢ome to
be paid for land owned by
the respondents, the latter
(Land Case No. 49(36) for the
payable by them, Three
valued the land, and theip
:.:'HII[‘I, on the evidence hefore it,
lgures gives ! ' 4: i
”:‘! d“[___ﬂ:l n, nl.nml ly 450 I]hlil-“ Per square metre. Dissatisfied witl
tston of the Land Court, Hamudeh appealed. l

In dismissing the appeal, the Court of Appeal

HELD that the matter of taking the

mean ol the T N
advanced l}‘\' e he three ligures

1R Wae DR t‘x]\]i'l‘lﬁ as representing the price of the
1 % one lor the appreciation of

! : ciz the Land Cour

ipon y ot SJore i i i Y R

pon the facts before it with which the Court of Appeal

could not see its way to interfere -t

ARl Khoury for appellant,

A. Levin for respondents,

I o H o 3 : 1

!:WL”/: rfgrnf;u. J he Respondents obfained a certificate from His
-Xcellency the High Commission f ‘

! | £ . €r to the effect that 3 C
s : | at the con-
3 :lliut1=1r1 of the Rothschild - Hadassah - University Hospital

/as : 2rtaki g i ‘ :

in undertaking of a public nature within the meaning of

1=

the Expropriation of Land i
‘ atic = Ordinance, which certifics
published in the Gazette. RS o twas

A notice 37 7as E i
otice fo treat was therefore issued by the promoters

-“Id d )[)i( /G ([ I) “]L Il J : on I1SS1( 1€r n res ) “‘ l
I: nt “I lx””.] on Jﬂﬂ”“”t ;C IS ll[[]q ~ I l ”]l
qul“i“il }I - oy o nil{]”, danc .

I'he Respondents then applied to the Land Court of Jerusalem

to fi B
[‘- ?nx' the amount of compensation payable in respect of th
and in question to the owners thereof v

‘ A committee of experis was
their estimation of the
hearing certain evidenc
mils per square metre.

appointed who differed in
\’:Illlt"uf the land, and the Court, after
€, decided that the price should be at 450

Assessment of compensation
three figures oive
e . : ; S given by the ex-
erls Jatte e for eciati ; C ¥ 57
f Matter one foy appreciation of Land Court upon faets

4n agreement as to the value to
appellant which was expropriated by
applied to the Land Court, ,jvrnn;l]cl;l
assessment of the compensation
EXPErtR.  were appointed, theyv
valuation differed widely. The l.;m‘ul
took the mean 'ul‘ the three
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The appeal is against this decision of the lower Court,
and the appellant contended before us that the value of the
property was more than the award: and that the judgment of
the Land Court was contrary to the evidence.

The three experts differed widely in their estimation of the
value of the property, but the Land Court, on the evidence
before if, seems to have taken the mean of the three figures
advanced by them.

This is a matter for the appreciation of the lower Court
upon the facts before it and we do nof see our way to inferfere
with their decision.

The appeal must therefore be dismissed with costs and
LP. 3. - advocate's fees.

Land Appeal No. 14 of 1936.

In the Supreme Court sitting as a Courl of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat [.

AHMAD ISSA ABU HAMDEH,
and eight ofhers: . . . . . Sl
V.
ELIAZAR YOSEF ELYASHAR
HAY: K; ELYASHAR = .

Appellants,

Respondents,

Jurisdiction — Prior purchase (Awlawiyeh) Whether a
Land Settlement Officer has jurisdiction to hear a claim for prior pur-
chase Land (Settlement of Title) Ordinance, Section 10(1) —

Ottoman Land Code, Articles 41 and 45.

A claim for prior purchase was brought before the Land
Settlement Officer, Jaffa Settlement Area, and was dismissed on the
ground that the Settlement Officer had no jurisdiction to hear
and decide it, On appeal to the Land Court of Jaffa (Settlement
Appeal No. 28/33) that Court confirmed the view of the Settlement
Officer. The claimants of the right of prior purchase appealed to
the Supreme Court.

In dismissing the appeal, the Court of Appeal,

that the Land Settlement Officer was correct in declding
that he had no jurisdiction to hear and decide the claim,
for his powers are defined in Section 10(1) of the! Land

HELD

Settleme 4 & i
( ‘i tHement of Title) Ordinance, and because actions for
wior wchase ar i i ; .

] . P I.MM are not actions involving a dispute as
to ownership or possession of land ; &
Observati 8 wi :

e ) :}n.nlmu- with regard to the right of prior pur
CIAREe H i i H i i : '
i e; it |.|.{ “. I8 an optional right, limited to a period
| _nnlnhlrh it can be exercised and that the claimant
thereol cannot he ]'tn‘k‘l‘(l | 4] _'I.“g':_'pl it & l

P Tirdies : S .
¢ judgment of the Court was delivered by Khayat |
I © s f " e F ; .
Nasri Nasr for appellants,

M. Eliash for respondents.

0 l_/tﬂ.’fl{{f’f.;’.?{.‘ﬂf.' 1_‘his is an_ appeal from the judgment of the
-and Court of Jaffa, dated 191k February, 1936

I this v he 3 ir T
e r:‘nlng case, the question has arisen as to whether the
;‘ | um‘nl Officer has jurisdiction to hear actions in regard to
e - 1Oyt fr - H . :
hl.h] 1[tsfu1 priority: (Haq el Awlawiyeh). The SeltlcmenthOfficcr
e . Ty ~a .n . s . . .
L-”:![(l” sm‘h actions are not within his jurisdiction and the
3 ( - - > .
d ourt, in an appeal which was lodeed therein agai is
decision, upheld the S Dffi v o i
» upheld the Settlement Officer’s view.

I am of opinion that: —

(1) the right of priority i i
ght rity is an optional pi g indivi
P on s I .dl_ right and individuals
.' ‘ed 1o make use of it, and therefore 1
right cannot be registered; i
(2) the said optional ri is limi
.hi,,‘mfl optional right is limited to a period and can be
\1"] IILL] at any time during that period which is pres
cribed by law, : indivi 2
e oy law, and the individuals cannot be foreed to
ake use of it at a certai
at a certain date ¥ 7
Fiy s e to be fixed by the
even gh a j ¢ 1 i
Yor Ilu'_m__{h a4 judgment is given in favour of a claimant
0 ] Y ]l] r i " .- '3 ; = g
2 “)LI' _L,Ihtlui priority and the Badal el Misl having
ce I.\L. J = LL s s » 1 i .
kPt oty Y, L1€ can, at any time, withdraw from l'l]iill::
and and eannot be forced to aceept it , 5

the Df?\t't:‘::nofmtl(l)SOfitllhe Land Seflement Ordinance also shows
: /€I 1€ Settlement Officer and restri '
ing..anv. i R VFL < estricts them to decid-
Sir%n 1'}) dispute arising out of claims to ownership or puss::
mvne:;} !and. In actmfls for priority there is no dispute as ;o
5 B'ld.l;p or plossessmu, and the dispute is as to the estimation
chim(iu:f ”eI Mif: and ascertaining as to whether the person
f £ the right of priority is s X ;
With the law or not, i Y J3 the,Proper person ip accordance

For these reasons 1}
_ g : S, 1 hold that the appeal ismisse
With costs and advocate’s fees LP 3 F‘Pp ik A
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Civil Appeal No. 80 of 1936.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne [udge, Frumkin J. and Khayat J.

YONINA SHLANK Appellant.

V.

MAHMOUD MUHAMMAD BAHLOUL . Respondent.

Usurious interest — Contracts Contract for sale of oran=
ges — Allegation that contract one of money lending and con-
taining usurious interest — Permissible for party alleging to
produce oral evidence to prove nature of contract — Usurious
Loans Ordinance, 1934, Sections 2 and 3 — Ottoman Code of Civil
Procedure, Article 80 Evidence Ordinance, Sections 13 and I4,

Evidence System, Evidence of — May be admitted in

civil cases.

By a written contract entered into between appellant and
respondent, the latter had agreed to deliver to the former
800 boxes of oranges at a price of 110 mils per box. At the time
of making the contract, the respondent received from the appel-
lant a sum of LP, 60, and further sums amounting in all to LP. 23,
it was alleged, were rveceived by respondent at various later
dates. Respondent failed to deliver the oranges and appellant
took proceedings against him in the District Court of Jaffa claim-
ing the LP. 83 money advanced, and damages at the rate of
400 mils per box not delivered. The respondent pleaded that the
contract though in form was a contract for the sale of oranges,
yet in reality it was a transaction of money lending at usurious
interest, and that the LP, 60 was a loan. The District Court came
to the conclusion that the LP.60 was not paid, and as to the
usurious interest point, after allowing the respondent to call his
witnesses in support of his allegation that the transaction was
one of money lending, it held that the transaction was one of
the result it gave

money lending at usurious interest. In
nterest at the

judgment in favour of appellant for LP. 60 with i
legal rate but rejected the claim for damages., The appellant
appealed. The two main grounds of appeal were, tirst, that the
Distriet Court erred in allowing witnesses to be called by the
respondent to show that the contract of sale was in reality a
money lending transaction and, second, that evidence was

wrongly admittéed on the point that while the contract was one
for sale of oranges in reality it wag one of money lending.

In diemissing the appeal, the Court of Appeal,

HEL :
ELD (1) that although Section 3 of the 1
nance, 1934, whic y i

.l uc,!miﬂﬂ.i \;\hu..l.l recognises that the local law restric
P leig O(rnd:)t parol evidence in certain cases vi"dm
y e Ottoman Code of Civi : ;

kR o e, e de of Civil Procedure
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Civil Appeal No. 80 of 1936.

In the Supreme Court sitting as a Courl of Appeal.

Before: The Senior Puisne Judge, Frumkin J. and Khayat |.

YONINA SHLANK Appellant.

V.

MAHMOUD MUHAMMAD BAHLOUL Respondent.

Usurious. interest — Contracts Contract for sale of oran=
ges — Allegation that contract one of money lending and con-
taining usurious interest — Permissible for party ¢1I!fgr’ng. to
produce oral evidence to prove nature of contract — Usurious
Loans Ordinance, 1934, Sections 2 and 3 — Ottoman Code of Civil

Procedure, Article 80 — Evidence Ordinance, Sections 13 and 14.

Evidence System, Evidence of May be admitted in

civil cases.

By a written contract entered into between appellant and
respnm:lent. the latter had agreed to deliver to the t'om_ncr
800 boxes of oranges at a price of 110 mils per box. At the time
of making the contract, the respondent received from the appel-
lant a sum of LP. 60, and further sums amounting in all to LP. 23,
it was alleged, were received by respondent at various later
dates. Respondent failed to deliver the oranges and appcll{mt
took proceedings against him in the District Court of Jaila c!:um-l
ing the LP. 83 money advanced, and damages at the rate of
400 mils per box not delivered. The respondent pleaded that the
contract though in form was a contract for the sale of oranges,
vet in reality it was a transaction of money lending at usurious
interest, and that the LP. 60 was a loan. The District Court came
to the conclusion that the LP.60 was not paid, and as to the
usurious interest point, after allowing the respondent to call his
witnegses in support of his allegation that the transaction was
one of money lending, it held that the transaction was one of
money lending at usurious interest. In the result it gave
judgment in favour of appellant for LP. 60 with il}te:‘&ni at the
legal rate but rejected the claim for damages. I'he appellant
appealed. The two main grounds of appeal were, first, that the
District Court erred in allowing witnesses to be called by the
respondent to show that the contract of sale was i‘u reality &
money lending transaction and, second, that evidence was
wrongly admitted on the point that while the contract was one
for sale of oranges in reality it was one of money lending.

In dismissing the appeal, the Court of Appeal,

HELD (1 £ 3 i
( ):}1:1:: ul!t(l;r:ugh Section 3 of the Usurious Loana Ordi
tl’:e (,'( .I ..3-1.. which recognises that the local law restricts
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Referred to: Rein v. Flint (CA 75/32)
A. Levitsky for appellant.

Respondent in person.

Vi ng :
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oranges, yet it was in reality a loan of money to him by fthe
appellant, and a loan af usurious interest. He said that the
LP. 60 advanced was a loan, and that he had fo pay LP. 4 per
month as interest. The further LP. 23 alleged fo have been
advanced were not advanced at all, they were sums due for
interest which he failed to pay. He also appears to have pleaded
that he had repaid the amount of LP. 60 advanced, though I
cannot find this categorically stated in his written defence.

3. There were thus two. issues before the District Court,
firstly, whether the respondent had repaid the LP. 60, and sec-
ondly whether the contract was a fictitious one to cover a
loan at usurious interest. The Court tried these issues' separately,
and on the first one came to the conclusion that it was not
satisfied that the LP, 60 had been repaid.

4. The Court seems to have been somewhat confused as
regards the second issue. It ruled first that the Usurious Loans
Ordinarice was not applicable to contracts. Then it ruled that
the respondent himself might give evidence and call the appellant
as a witness. And later it ruled that the respondent might call
witnesses on the issue, in spite of the appellant’s objection.
The respondent called his witnesses and the Court decided that
the transaction was a money lending one at usurious interest.
It consequently rejected the appellant’s claim for damages but
give judgment in her favour for the sum advanced with interest

at the legal rate.

5. The appellant has appealed. One curious thing about
the proceedings in the Court below was that neither of the
parties gave any evidence and Mr. Levitsky, who argued the
appeal on behalf of the appellant, complained that his client’s
evidence had not been heard. There is nothing however {0
indicate that the appellant desired to give evidence and she has
no justifiable complaint on that score.

6. Mr. Levitsky does not deny that the Court below had
jurisdiction to sift the nature of the agreement between the par-
ties, even though its form was that of a contract for the sale of
oranges. He urges, however, that the Court below erred in
allowing witnesses to be called by the respondent to show that
the contract of sale was in reality a money lending trans-
action. He agrees that the respondent might himself give evidence
and might call the appellant as witness, but says that the
present state of the law in Palestine does not allow any other
witnesses to be called.
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defendant is precluded from calling oral evidence to show
the real nature of the transaction. One has to consider the ob-
ject of the Usurious Loans Ordinance. The first part of section 2
deals with proceedings for the recovery of money lent and allows
a Court to re-open all accounts between the parties and to give

consequent relief to the person sued. Then sub-section 3 enacts
as follows:

“(3) The foregoing provisions of this section shall apply
to any transaction which whatever the form may be is
substantially one of money lending,

15. No Court could make use of this sub-section in favour

of an oppressed debtor, where the claim is founded on an instru-
ment in writing, unless that debtor was allowed to call evidence
to show the real nature of the transaction. He may, of course,
give evidence himself, but he should not be obliged to rely on
this alone if other witnesses in his favour are available. If a
moneylender is clever enough to have a document executed
which conceals the fact that the transaction was in reality a
loan, he stands in a secure position if Mr. Levitsky’s contention
is correct. It is not likely that the borrower will be able to pro-
duce any document in his favour or that there will have been
any admission by the moneylender. The whole object of the
Ordinance would be defective and Courts would be fettered in
their inquiries info the real nature of transactions. Sub-section 3
(supra) can only mean that where any transaction is alleged to
be a money-lending one, a Court is entitled to disregard the
form and to hear the evidence of witnesses as to the realities

of the case, even if the moneylender bases his claim on an
instrument in writing.

16. In my opinion, it is implicit in the Usurious Loans
Ordinance that when a transaction is not in form one of money-
lending, but is alleged to be so, the party so alleging should be
allowed to call witnesses other than the Opposite party to

Support his allegation, even if the opposite party is relying on
a document in writing.

17.  Mr. Levitsky’s next ground of appeal is that the Court
below wrongly admitted evidence on this issue. Three witnesses,
Who knew nothing whatever about this particular transaction,
8ave evidence to the effect that on previous occasions they had
borrowed money from the appellant and that on each occasion
the transaction took the form of a contract for the sale of oran-
8eS. When the loan was repaid the contract was torn up. A

1937
2Wh May

Manning S,P.J.

Frumkin J,
and

ll'.huynt J.

CA 80/36
Shlank

Y.

Bahloul




1937
Mth May

Manning S.P.J.

Frumkin J.
and

Khayat J.

CA 80/36
Shiank

Bahioul

fourth witness said he knew the plaintiff and that it was her
practice to lend money at interest and to conceal the nature of
the transaction by negotiating with the debtor a contract for
the sale of oranges. This witness also knew nothing of the
fransaction between the parties in this case. The only other wit-
ness was a person who said that the appellant had admitted
to him that the contract was a contract of security. There can
be no doubt as to the admissibility of the evidence of this last
witness, but there is a legislative enactment in Palestine, sec-
tion 6 of the Evidence Ordinance, which forbids a Court to give
judgment on the evidence of a single witness. The result would
be that, if the evidence of system was wrongly admitted, the
Court below erred in deciding the issue in favour of the
respondent.

18. Evidence of system is generally considered in relation
to criminal law, but I do not see why it should not be admitted
in civil cases on the same principles and for the same reason.
In the present case the appellant seeks damages for breach of
contract. The contract is there in writing, admitted by the res-
pondent. The breach is also admitted, but the respondent’s
defence is that the contract was a bogus one to cover a loan
at usurious interest. The appellant sticks out for the genuine-
ness of the contract, i.e. she makes herself out as a trader in
oranges, innocent of any intention to defeat the object of the law
relating to loans at usurious interest. Evidence of system is
allowed to rebut allegations of accident, mistake or an innocent
condition of mind; and in my opinion it was rightly received
by the Court below in the present case to rebut the allegation
that fhe transaction was an ordinary one relating to the sale of
oranges. If the Court below believed it, as it evidently did, it was
entitled to rely on it as corroborating the evidence of the wit-
ness who testified that the appellant had admitted to him that
the contract was a contract of security.

19. There were no further grounds of appeal and in my
opinion, for the reasons already given, the appeal should be
dismissed with costs.

Frumkin J: 1 fully concur,

Khayat J: 1 concur.
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Judgment: 1. The parties to this case on the 20th of
November, 1934, entered into an agreement whereby the Appellant
undertook to sell to the Respondent (Cross-Appellant) a house
to be transferred in the Land Registry not later than April, 1935.

2. The house was not transferred although both parties
appeared in the Land Registry on the 20th of April. The Ap-
pellant instituted the present action for damages under the
agreement, alleging that the Respondent committed a breach by
refusing to accept transfer.

3. The Respondent lodged a counterclaim for damages
alleging that the breach was committed by the Appellant in that
he was not in a position to deliver the house in good condition
as required by clause 9 of the agreement. He also claimed the
return of the LP. 180 paid on account of the purchase price
with interest from date of his counterclaim.

4. Both parties failed in their respective claims for damages,
and hence this appeal and cross-appeal.

5. The Court below found as a fact that the Appellant
was not prepared to deliver the house in good condition. With
this finding of fact, based on evidence which the Court accepted,
we do not interfere. It follows that the Respondent was not
bound to accept transfer, and, therefore, committed no breach;
hence the Appellant’s appeal must fail.

6. As regards the cross-appeal, it appears that as early
as February the Respondent knew of the defects of the house.
From his own evidence in the Court below it is clear that the
defect became apparent after the rains. Yet, in a letter he writes to
the Appellant after the rainy season on April 8th, he complains
about certain difficulties in letting the house but mentions no
word about the house not being in good condition. About that
date he let the house to tenants. All this amounts to a waiver on
his part, and the Court was right in disallowing him damages.

7. Another point in the cross-appeal is that the Respondent
is entitled to interest on the amount paid by him from the date
of his counterclaim. | hold that on this point he must succeed,
as this amount is not damages but money actually paid. To
this extent only the cross-appeal will be allowed and the judg-
ment varied by ordering the Appellant to pay to the Respondent
LP. 180 plus interest at the rate of 9% from 28th July, 1935,
until date of payment.

8. Each party will pay its own costs.
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although' not apparent; the only concession granted by
the law is that given by the proviso to Section 64(1) of
the Bills of Exchange Ordinance to a holder in due course
where the alteration is not apparent.

The judgment of the Court was delivered by Frumkin J.
S. Lebel for appellant.

M. Gorodissky for respondent.

Judgment: 1. The Appellant in this case was sued un-
der a promissory note payable on demand signed by him at the
bottom right hand corner of the note. Above his signature there
is an inscription in handwriting “pour aval maker”, and some-

what below the signature ‘appears the impression of a seal
worded ‘“Bon pour aval for maker(s) of note™

2. The Appellant does not deny his signature, but alleges

that he ‘signed the note in blank and that the inscription both
above and underneath his signature were added later without
I_

his knowledge and consent. He ‘is, therefore, according to' his
allegation, not to be regarded as a guarantor by an aval under
Section 57 of the Bills of Exchange Ordinance but as an indorser
under Section 56.

3. On this basis he advanced a series of defences which
were all overruled by the Court below where judgment was
given against him on the bill. as. a signatory by aval. From this
judgment he now appeals.

4. The principal ground of appeal is'that the Court erred in
disallowing the Appellant to prove that the bill was altered. I
propose to deal with this point first, as. on that may depend
the fate of this appeal.

5. The Court seems to have concentrated upon the ques-
tion whether the alteration, if any, was apparent or not, and
having found as a fact that it was not apparent, decided against
the Appellant on all the other points.

6. I agree that a finding to the effect that the bill was not
altered at all would dispose of the matter, because all the other
defences in the Court below and the grounds of appeal would
have no foundation if the bill was never altered. The Appellant
would have been in the position of a guarantor by aval and as
such he failed to submit any valid excuse.
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Palestine Order in Council, 1922, Articles 38, 46, 52 and 57 5
Palestine (Amendment) Order in Council, 1923 — Succession
Ordinance, Sections 6, 21 and 24.

A Christian woman, who got married to a Moulcm'in _]ul;l
1916, in a Protestant Church, applied, after her ‘hu.ttband‘a d:d:)f
which occurred in December, 1935, to the District (_.?urr 08
Jerusalem (Succession File No. 27/36) for an t)l‘d(:l“ dm}?f”\?& s
'uuc::enuiun to her deceased husband. In the meanu.mc t th r.fsmtc
Religious Court had issued a curt.iﬁc‘at-.- of succession to :“t; T.r;(-c
of the deceased under which the wado‘w, owing to tl:m. i leug o
in religion, was disinherited. Thereafter an .opéumlttm\:w o
application made by the widow to t‘]w I):ntrmt .nur. .h' - al:
in which, it was alleged that a l.'.l.fl‘t“l(':}tt: of a‘m:wm‘uo:; th‘-‘t o
ready been issued by the .\‘losh‘m‘Rellglmm .Lourt .lnl : ;1 ! 01;
District Court had no jurisdiction in cases of Per.uorfzr _statu 54
Moslems., The District Court held that it h{tt:] ]unxdu..tmln un;de
Section 24 of the Succession Ordinance and 1.1 according ivd 1;:;“’0
an order giving the widow the share to which shc. “ffm L e
been entitled if she had been a Moslem and not a Christian. Henc
this appeal.

In allowing the appeal, setting aside the judgment of t:e
District Court and entering judgment for the appellant, the
Court of Appeal,

HELD (1) that the terma of Article 52 of the Order ml CouRncl:{
were very definite and they gave to‘the Mos emf e
gious Courts exclusive jurisdiction in matmr:a 0 pu‘:
sonal status of Moslems, matters of succession wera..
one of which, and the words *‘as umem.ied b)_' anr)-
ordinance or rules' appearing in the_ said Article ’12
did not affect this exclusive juriadiet:op — they on _\-f
referred to amendments of the laws of procedure o
Moslem Religious Courts.
that Section 24(2) of the Succession Ordinance clear!}_'
infringed the provisions of Article 52 of the (,?rd.er in
Council and must therefore be tren'ted as void in 8o
far as it purported to deal with questions of succession
to the estates of Moslems.

that the Palestine (Amendment) Order in Council, S‘B)..*‘L
did not validate any inconsistencies betwecrl the bu.L"
cession Ordinance and the Palestine Order m_Counf:i .
1922, because there could be no doubt that the 1nten}l;m
of the legislator was to validate the onac.tment oibt‘:e
various Ordinances and other measures which had been

issued between the 1st of September 1922 and the 29th of

. < : P it
May 1923, regarding the regularity of w}}mh en.xctrlr‘ltni_
doubts had arisen, but the main prmcrplm:a and '1md
tations in the principal Order in Council remaine
unaffected.

Observations with regard to the variation of an
Order in Council by the local legislature.

Followed: PCA 98/25, 1 P.L.R. 71.

The facts
headnote and the judgment,

lbrahim Kamal for appellant.
Mogannam E. Mogannam for respondent,
Copland |: This appeal raises an

one not free from difficulty, whic
this Court.

interesting point, and
h has hitherto not come before

The Respondent, Fare
member of the Protestant faith,

el-Budeiri, a Moslem, in the German Evangelical Protestant
Church on T7th July, 1916. Her husband died intestate on or

about 8th December, 1935, leaving him surviving the following,
namely ;

was married to one Aref

1. His widow — the present Respondent,
2. His mother,

and two major sons and two minor sons.

On the 3rd of April, 1936,
District Court, Jerusalem, for an order declaring the succession
to her deceased husband. In the meantime, on 1th January, 1936,
the Sharia Court of Jerusalem had issued a notice stating that
it had been represented to them that the above persons were
the only heirs of the late Aref el-Budeiri, and stating that any
objection should be made to that Court within 15 days.

9 On the 10th May 1936 the Sharia Court issued a cer-
tificate of succession confining the inheritance to the mother
and children of the deceased, and disinheriting the widow stat-

il?g that they did so “bécause of the difference in religion by
virtue of the Sharia Law of Inheritance”.

his widow applied to the

On the 16th May 1936, the pres

to the minor children of the deceased
mother, filed

Jerusalem to. the Res

of succession had already been issued
Court, the Sharia Court, and

lurisdiction in cases of personal

ent Appellant, as guardian

and as attorney for the
a notice of opposition in the District Court of
pondent’s application, alleging that an order
in the only competent
that the District Court had no
status of Moslems.

‘The application duly

: came on for trial'before the Distriet Court
Which decided th

at under Section'24 of ‘the Sticcession Ordinance

, in so far as they are relevant, appear from the

edeh Jiryes Sliman Abuy Dayeh, a

1937
2th May

Copland J.

(sreene J,
and

Khaldi J.

CA 437

Budeiri
v.

Abu Dayeh




1937
2%th May

Copland 1.

Greene J,
and

Khaldi J.

CA 437

Budeirl

Abu Dayeh

— 1168

s

1923 it had jurisdiction “to reopen questions of :
where heirs had been deprived of their share on account of their
na!ionality or religious belief, and accordin_gly they made an
order giving the Respondent the share to which she \\'(1fllq h‘a\'c
been entitled if she had been a Moslem and not a Christian.
The guardian has now appealed to this Court.

succession

It may be convenient here to set out the various sections
of the law to which reference has been made in the course of
the argument before us.

The Succession Ordinance (Cap. 135 Revised Edition
of the Laws) lays down the following: —

Sec. 6(1) The Moslem Religious Courts xh:!_Il have l'xf.'ilt'.‘-‘.l\':"
jurisdiction as to all matters Irt'i;lim}_: to ‘.élu'l_'l'ﬁﬁl(lr',‘
upon death to the estate of a Moslem, whether
under a will or otherwise.

Every Court having jurisdiction in matters of
Hll(_‘l_'(;xl-}i(lll shall, in all cases, determine the rights
of succession to miri land in accordance with l!t_i'
provisions of the Ottoman Law and such provi-
sions shall be applied notwithstanding any dis-
position made, or power of attorney given, by
the deceased intended to take effect after death,
whether by way of will or otherwisge,

No person shall be deemed to be under 'd.‘ll_":.:{ll
incapacity to take any share in a succession uf
property in Palestine or to take unde_r- a w:il. by
reason only of his nationality or religious belief,

Where, under the law then applicable in Palcntin‘v.
any person has been excluded frmrf a share in
the succession to a person who has died possessed
of property in Palestine, since the illﬁt I)ec‘e.mvhcr.
1918, by reason only of his nationallt}" or r'engwue‘i
belief, the person so excluded 0{‘ his heirs m:ti\-'
apply to the district cnurt: whu..-h, upon su;e
application and upon consideration nf. all .tk
circumstances, may make such order as it thin E:
fit, reopening the succession and granting to ‘tht
applicant such share in the succession as may,
in the circumstances, appear equitable:

The following are the relevant articles in the Palestine
Order-in-Council 1922 as amended: —

— 169

Art. 38:  The Civil Cotirts hereinafter déescribed shall subject

to the provigions of this part of the O
¢ise jurisdietion
in Palestine.

rder exer-

in all matters and over all persons

Fhe jurisdiction of the

A s Sy Civil Courts shall be exer-
cised 11n

.-nni'-nrmft'\' with the

: . Ottoman Law in
toree in Palestine

on 1st November, 191%,
later Ottoman Laws gag
declared to b

and such
have been “op may he
€ 1n force by, Public

. Notice, and
such Orders in Council,

Ordinances and Regula-
: Palestine at the date of
the commencement of this Order,
after be applied or enacted :

tions as are in force in

or may here-

Moslem Religions Courts shall
jurisdiction in matters of

personal status of
Moslems i

N accordance with the provisions of the
l,in\' of' Procedure of the Moslem Religious Courts
of the 25th October, 1333, A.H., as ;.lll‘l('!ldt'ii by
any Ordinance op Rules ;

Subject to the provisions of

any Ordinance or
Order establishing

ler . a Supreme Council for Moslem

Religious Affairs, the constitution and jurisdiction
4 3 'St o .

of Religious Courts established at the date of this

()1'(!:-:-‘ may be wvaried by Ordinance or Order of
the High Commissioner.,

The terms of Article 52 of the Order-in-Council - are very

f:!eflinite — they give to the Moslem Religious Courts exclusive
Jurisdiction in matters of personal status of Moslems, and I do
not think that the words “as amended by any Ordinance or
Rules™ affect this exclusive jurisdiction. They can refer only
from their context, to amendments of the Laws of Procedu;e'
of Aldosicm Religious Courts: and Section 6 (1) of the Succession
Ord:na.nce, following Article 52 of the Order-in-Couneil, gives
exclusive jurisdiction in all matters relating to succession Lupon
dez.ith of the estate of a Moslem to the Moslem Religious Courts,
l't IS apparent, therefore, that there is a conflict between Sec-
tion 24 (2) of the Succession Ordinance on the one hand, and
Sectiqn 6(1) of the Suce Ordinance and Article ,52 of
the Order-in-Council on the other. It is true that an Ordinance
must‘ be read as a whole, and if there were no other consi-
_deratlons, I would be prepared to hold that Section 24 (2)
Impf)sed_a Qualification in certfain cases on the otherwise ex-
clusive jurisdiction of Moslem Religious Courts in relation to
lhe_succession to the estates of deceased Moslems. But an
Ordinance must be in conformity with the provisions of the
Order-in-Council, under which it is made, for the legislative

authority in this Country derives its power from the Order-in-
Council,

have exclusive
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: iti it may be
: this proposition, 1
rity be needed for istrict Govern-
d"'natit: (;fteyﬂ quoted case of jerusaIerrt—jaﬁ;l2 [])!Strl;l) Al
found i nother v. Murra and othersf (P.L.R. ‘fp.the ’Judicial
{\:’r‘sci':nit ?:ave L.C., in delivering the jUdgm'.:if‘nt“'rI)'he: Ordinance
) Pt il, said at p. 76
; of the Privy Council, o cil of May
fif(:srmr::gg under the authority of the forzgffl ”:hfmulcg;ditions of
: 5 it infringe /
if and in so far as | itle d indeed
4, 1923;1 an?nl(;ouncil- the local Court was enhtl;d aguccessmn
i treat it as void.” Section 24(2) of ?El 52 of the
i tc‘-:: Jlearly infringes the provisions of ’?jrt::scv;nid then
Ordina[,1 Council and must therefore be treate i
Order ‘1:1 pr:)I:-:s to deal with questions of successio
far as it pu

estates of Moslems.

icle & the Order-in-Council is
ey thiﬁk t}g:;p‘;\r:t(;t;lrf:t.38»@nOf()rn:le.-r-iﬂ.-(:csum::il, ju:;t ;1::
iy 'hEIP % ft: be read and construed as a w?lole: an e
. Oltdmaﬂc"—', mu?u with that which I have used in dii{;usgha?
: Pal_”lty & _1‘93507; t%le Succession Ordinance, | must ho nden;
Cerfal"' SEC“?NS 038 has the meaning which. !he"Respo
Ezi‘:enltfls ?t::td?l has, yet it is qualified by Article 52.

38 and 52.

i luci-
: ' stomary skill and .
. Mogannam, with his cu -in-Council
: sut shti:;nglygurged that Article 57 of‘theOO;(_is;lse il
b validated Section, 24(2).of the Succession put 1 think that
?af Vad with close attention to his arguments,
istene

they fail.

-in-Council can be varied }))*

L n'm ﬂ'ﬂnk gf:]irtlzic?rgfer2l?ﬂ sceztinns which deals wtlI:I;

Ll !::e?q and which makes no reference tlirhich

many other n‘.ai I‘;hink that ‘any Ordinance or Ordet---;j‘qn\-

Order-ltn-ctgutcalr;; the Order-in-Council must do so specinicali)
purports

and. not merely by implication.

i : {ealt
int which must be de
i 1 ther point whic b
is, finally, one fur X A i
Th?jrethat is the effect, if any, of Article 4 of the
with, an

: is reads as follows: —
(Amendment) Order-in-Council 1923. This reads as

g ‘og. - Orders, Rul
.~ Ordinances, E
“%4, TheProclamgtions; OF ‘hich have beén issued
> . and ' other legirlativie acts ‘wh L! - any Department
DO ‘b' the High Commissioner or by an)
or done by = o=

en of

of the Government of Palestine
1922, shall be deemed to be an
and of full effect and all

prohibitions contained there

on or after the 1st September
d always to have been valid
acts done thereunder and all
in shall be deemed to be valid,”

This provision came into force on the 20th May, 1923,
that is after the date of promulgation of the Succession Ordi-
nance, 1923, which was the 8th March 1923. This amending
Order-in-Council therefore validated the Succession Ordinance,
The question that arises is, Has it also the effect of validating
any inconsistencies between the Succession Ordinance and the
principal Order-in-Council of 1922? On the whole, 1 do not
think that it has such an effect. There can be but little doubt
that the intention of the legislator was to validate the enactment
of the various Ordinances and other measures which had been
issued between the Ist of September 1922 and the 29th of
May 1923, regarding the regularity of which enactment doubts

had arisen, but the main principles and limitations in the prin-
cipal Order-in-Council remained unaffected,

To hold that this amendment validated any conflicts be-
tween the principal Order-in-Council and any Ordinance would
lead to the curious and paradoxical result that between the

- Ist September 1922 and the 29fh May 1923 the High Commis-

sioner would have had unlimited powe
disregarding any of the limitations laid down in the principal
Order, whereas after the 29th May 1923, these limitations would
have come into force again. I cannot adopt this view unless no
other construction Were possible. I think that the effect of Ar-
ticle 4 is to validate the enactment of Ordinances only and it
does not render valid Section 24 (2) of the Succession Ordinance
in so far as that subsection purports to deal with questions of
Succession to the estates of deceased Moslems.

I to enact any legislation

In the result: | think that this appeal should be allowed
and the judgment of the District Court set aside and judgment
eatered for the Appellant.

No costs.

Greene /: 1 concur.

Khaldi J: 1 concur.
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Civil Appeal No. 129 of 1936. was made to
o i ti:r?:f{?: thz;t he was a merchant and to enable him 1937
it of a shorter period of prescription. An  %th May

In the Supreme Court sitting as a Court of Appeal. - admission i -
IS an admission and it matters nothing for what
Copland ..

purpose it was made, if made in Court
. and
Khaldi J.

Before: Copland J. and Khaldi |.
SHIMON JACOB SHIMON Appellant. e e ' i 565
CA 129/36

V. fih
Shimon

1937
25th May
Copland J. STANKI MAXUDIAN

and
Khaldi J.

In this we also disa
of the C

Respondent.
Maxudi i

CA 129/36 Admissions — Admission by advocate on behalf of his
Shimon client in judicial proceedings — Admissibility of such admission . i n the record in hi
- in other proceedings. = d testified as to the truth of it wh."l1 is own
piion renders his evidence of just the same evid R
as a signed record. videntiary valye

Maxudian

An admission made in judicial proceedings before a Court Dist 'ThE 7 js' o eiianit it o
ia conclusive of the facts contained in that admission, and it ’ ki Lamt el aside, and Judgment is entered, for ! ‘oi -
an i . 3 —
t for the amount claimed with costs and LPi3 a%pej
T A Vo~

matters not for what purpose it was made, if made in Court.
It is admissible in other judicial proceedings and such admission cate’s -fees,

cannot be queried in such subsequent proceedings.
In view of the point of law on which the appeal turned
the facts giving rise to the dispute are not relevant.

Civil Appeal No. 15 of 1937.

M. Levanon for appellant.

lbrahim Kamal for respondent. In the Supreme Court Sitting a5'a. Comt iy
L of Appeal.

Before:  Copland J- and Khaldi |.

Judgment: This is an appeal against the judgment of the
District Court of Jerusalem, dated the 24th November, dismiss- S
] SHEHADEH SLIMAN !
ow AL e sV L L Avhellant

ing the Plaintiff's claim for the amount of two promissory notes.

MICHAEL BORNESCU . . . . . Respondent. Coplma'3
A = = Lo 1den L Copland J.

and
Khaldt J.

The Plaintiff has appealed to this Court and the points on

appeal are quite simple.
.'1_”;){’{}'{, L[’f?l‘f.’ r st 1 o R
In certain proceedings before the Magistrate’s Court, there ent of award — {;(’pfusA:mrr(mon 5 fipph‘mﬁ@ﬂ Jor enforce-
appears on the record an admission by the present Respondent review — Refusal thereof _‘7 of application — Application for CA 15/37
that his client was a merchant and that his signatures on the must be by leave - Appeal to Supreme Court — Appeal  Siman

promissory notes in question proved that he was a merchant.

The District Court rejected this admission on the ground An applicati . x
‘ation for the enforcement of an award was refused
B, a Beg

that it cannot be taken as an admission of signature but a by the District Court of Haifa, An artlines:
statement by an advocate that he was a merchant in order f0 tft‘n_’inion of the District c(:u,:,' r-'e:}u;liin"ll:::mn:: for review of the
escape a long prescription. ;gfﬁl:f'cmunt of the award was made r::ui“tlﬁu :l[?,'piujffti“‘" for the
e o . % Hl{:n;:;\ rto alter its pre‘\'ious decision. An a;p::lt \L\v‘;:r{“’ja[;‘,.

We hold that the Disffict Court was wrong in its decision Sourt: Ti?=em? Court against the latter decision of th ti)' i -L
€ point was taken that there was no appeulegi,:s:r:;:

as an admission cannot be so lightly dismissed just because it leave to appeal was gi
X Jiven.
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In dismissing the appeal, the Court of Appeal,

that as the matter was under the Arhifration (.‘-‘1‘:11:11}:(-.?:,
in order to be able to appeal to the hupmmu‘ :,umf, "
was necessary first to obtain Ivavc. to uppc‘al eit 1(,;* r.'o :
the Distriet Court or from the €ourt of Appe..l‘, ‘:nt
it made no difference that the .:mpe‘al was ug:au;: ;,:
judgment given on a review, which judgment cou

HELD

appealed only by leave.
Jacob S. Shapiro for appellant.

Dov Tovbin for respondent.

Judegment: The original applicaltion was for the enforce-
ment of an award under the Arbitration Ordinance.

The application was refused for certain reasons which do
not affect the point in issue,

An application to review its former judgment was tljen
submitted to the District Court of Haifa. The Court, however,
saw no reason to alter its previous judgment.

The appeal before us is against this judgment of the
District Court. |

This is a matter under the Arbitration Ordifmfice aTld m'
order to be able to appeal to the Supreme Cum‘t' ut.:s necessar}-l
first to obtain leave to appeal either trom the District Court or
from the Court of Appeal. It is admitted that no such leave has
ever been asked for, much less given.

It has been argued before us with tonsir.ler:lzhic abi].il_}.'. 'h)’
Mr. Shapiro that this being an appeal against a ]udgmcn.t gl\:?ﬂ
on review, it is not an appeal in a matter under the Arbitration
Ordinance.

We do not agree with this argument.

The whole matter was an application under l.he r\rb[ltrf’u%i_m
Ordinance. Supposing the District Court ;1‘1Irw.icd t[]c.l-ip]J|lCdINI‘lf
for review: and accepted the application for the unf{_ncen’x.u?(“o
the award, an appeal to this' Court zi;;ainst_sucif a decision
would have to be by leave under the Arbitration Ordinance.

We hold therefore that [eave to appeal should h;_n'-: h_ccn
obtained by Appellant, and in consequence of his having failed
to do so there is no appeal before us.

The appeal must therefore be dismissed on this prelimin-
ary objection.

: The appellant must pay the costs:and LP. 4.-advocate’s fees.
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Civil Appeal No. 81 of 1936.
In the Supreme Court sitting as a Court of Appeal.
Before :

The Senior Puisne Judge, Frumkin J. and Khayat 47

PERFORMING RIGHTS

SOCIETY LTD, Appellants.

V.

CAFE & RESTAURANT
VIENNA, JERUSALEM Respondents.
anfmcrrs — Provision in contract that it may be terminated
by notice sent by “Registered Ppst” — Personal service of

notice — Whether such Service a proper compliance with con-
tract — Mejelle, Article 191.

One of the terms of an ag
respondents was that the parties might
be terminated l."} notice sent by registered post”,
dents, who desired to termin
terminating the agree

reement between appell

ants and
agreement between the

The respon-
ate the agreement, served the notice
‘ment on the appellants personally,
pellants thereupon brought an action in the Mugistr:l-l\r
Jerusalem (Civil Case No. 50 35) in which they L-i
sum alleged to be due under the ;
action. Thy then appealed to
(Civil Appeal No. 74 36) but
and they were

The ap-
s Court,
aimed a certain
agreement. They failed in their
the District Court of
were unsuccessful
granted leave to appeal
on the point of law quoted in the judg
reported hereinafter, The
that the
by 1

Jerusalem
in their appeal,
to the Supreme Court
: ‘ment of the Court of Appeal
main argument turned on the point

notice terminating the agreement should have hee

- th n sent
eégistered post,

In dismissing the appeal, the Court of Appeal,

HELD that although notice by registered

: Post was provided by
the parties as a method of

terminating the agreement,
yet they did not mean to exclude personal service of the
notice,

Approved : Jarvis v, Hemmings, (1912) 1 Chancery 462,

Walter v. Rumbal (1 Ld. Raym. 53),
I. Olshan for appellants.

A. Buxbaum for respondents,

_ _/ur{gm.en!: . The District Court of Jerusalem, having
;ff:rmed a judgment of the Chief Magistrate in favour of the
€Spondents, granted leave to appeal to this Court on the

foilowing point of law: —
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“Where a contract contains an express pro.\‘h;ittn p:ic:;
'ribi hat such contract may be _turnuml_teid ')_‘ 1‘_\0 .
L”bm}? t‘ Registered post’, does a notice sent in a I‘Il..‘tflnél\
?1?::‘:1-e:t fmﬁ: the one stipulated b} the parties constitute
a valid termination of the contract?”. i
2. This point is too broadly .statfed. It was alleiiitby“t;:
Respondents that the nc}:ice nterT”'lﬁ:Lnig::: bzg;fee i
on the pellant. .
?:::ei‘; ?:1:2?;11:1'”}1:(:&501131 se?vice of the notice was a compliance
with the terms of the agreement.
3. Mr. Olshan, who argued the app_ea! ofnlhbeha;:ti:sf T—}Z
Appellants, relied principallyt_on ?fet;r;te::g?eso thaf Fhe no'tice,
id i clearly the intention :
?:I?Jr:ite:vf: be eﬁictive, should be sent by re'g1stered 31?:, t;élrci
that this method of communication was pfO\f:ldEd jot e
should be no doubt about the da?e. He adm_ittedb :a s o
no provision in the Mejelle covering tr.le point, tu i
Article 191, which provides that rescission of‘a ca:mtr:ahere i
B D ok 3CCCPt3lTC§- lrfﬁse:crigsi?;imb;rs t::::aappellants and
articular method of r :
?lffaetr t‘l:::sawgis accepted by the respondents, and thitndt::::fme
no other method of rescission was open to the resp -

4. Dr. Buxbaum, for the respondents, cited t-he (fasillzf
Jarvis v. Hemmings (1912) 1 Chanf:ery, 462. The pomft Dl?stress
case was the interpretation of Section 6 of the Lawsr gum o
Amendment Act, 1908. The relevant part of this Se

follows:

Iﬂ cases w ]‘(‘.‘I‘Q - ant | .] - 2IlE ()f thl"
€ = thL ren 01 the ll'll'li[.(liﬂtc tl.,ndl:tt

sUup: 1010 l . MO 18 € ar HilE e 1d \\[' 'll for s l]ih

l el andil: r i in arrear, it hdll 1 e l 1 L b ‘
Rnpt..’l 101 l'tlnd[()l l] to serve l:p{)l'l any u ndL‘l tenant or ]( d"_lng

1C seriste ({ 181 & e88e 0 such un clle
| l'.'( } 3 clddr 8 L\] t

a notice (h\ lt_l._‘l tere i - 1(] clel.'t =3 11 'illl
or lOLl},‘el I.Ip(‘m thc pl ﬁnllHL‘H) tht“lg th(’. amount « i Hl'll.i"l
< « - - : | -] 1 q re & » rent... .
arrears Ol' rent a nd I Lq'il" lng '(].ll {l.lt ure Pd‘ ment «

(13 -4 2 d
In that case the Court held that though the words ‘reglsrtisrea
post” were mentioned in the Section, personal service \:\:35)
compliance with its terms. Warrington ], (as he then '

in the course of his judgment, said: yosemal, 8
““The plaintiff contends that tl}e wm‘u.l‘r‘; ‘1111 ).I‘.»I‘Et.: ol
inserted only to enable h;m t:h cﬁtc;n.;lt Mi::,:;a.u)gti@ns, o -
if ¢ wishes. Is that e true ¢ 9 {
223301‘:{‘ i‘;dependently of authority, I sh'oulti -h?‘:;:.lf,_:lf]}:e
it was. The Section gives the landlord Ilbf_‘lt‘_\ n(;] e
notice. No service can be better than ‘p‘emcl)rcu ;Ome i
The object of the Section is th-t\t the notu,:_a s;u;xmdca. =
the knowledge of the person for whom it .1.~_=hn g
there cannot be any reason why that shO}:ld : (imal o'
service by registered post ratlller”than by persc :
which is a surer mode of service”.
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5. The learned Judge then went on to consider the case
of Walter v. Rumbal (1 Ld. Raym. 53). The statute under consi-
deration there was 2 Wm. and M. C. 5, which prescribed in Sec-
tion 1 that before a landlord could sell distrained goods, one of
the conditions to be observed was that notice of the distress had
to be left at a particular place. The notice was not left af the
particular place but was given to the tenant himsels. It was
held that “the intent of the act was only that the party should
have notice, which is performed by this means better than if
it had been left “at the particular place’”, With regard to this
decision, Warrington, J., said: “That is a very strong decision,
the Act prescribed that certain consequences were to follow if
a certain event happened — the leaving of a notice at a parti-
cular place. The precise event described in the Act had not

happened, and yet the Court held that the consequences
followed.,”

6. The case of Jarvis v. Hemmings is not exactly in point,
-as I think the ratio decidendi was that the words “it shall be
lawful .. .. ..to serve...... by registered post” did not ex-
clude other recognized methods of service, but were merely
meant to indicate that service by registered post was to be
considered good service. The case of Walter v. Rumbal is,
however; an authority for the proposition that when notice in
writing of ‘a fact has to be given to a person, personal service
of that notice is sufficient even though the relevant statute lays
down a particular method of service other than personal service.
The intent of the statute is to be looked at, and that is that

the maiter should be effectually brought to the notice of the
person concerned,

7. It must be be admitted that the question is not alfo-
gether the same when the instrument to be construed is not a
Statute but an agreement in which the parties have fixed a
definite method of bringing the agreement to a conclusion. After
much consideration 1 find myself in disagreement with Mr.
Olshan as to the intention of the parties. Notice by registered
Post was provided as a method of terminating the agreement,

but I do not think they meant to exclude personal service of
the notice,

8. This is the only point we have to decide and for the

r€asons given | think this appeal should be dismissed with
COSts to include LP. 5. - advocate’s fees.
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Land Appeal No. 54 of 1936.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat ].

SALEH HUSSEIN ABU DRA' . Appellant.

V.

SALEH MUSTAFA ABU DRA’ . . . + Respondent.

Co-heirs — Co-owners — Prescription — Sale o_é;: tfandf;
invalid by operation of law, purpar:‘fng to be.m;zd’e\ gftw;ze
co-heirs does not affect their relationship as co- muf; T
land — Possession by one co-heir or co-owner s possession by
all — Land (Settlement of Title) Ordinance, Section 51.

The respondent, the nephew of the appellant, both of “\'ll(t:(l::l
inherited in equal shares a certain land from a cunmmnl.uul,e o7
prior to 1919, purported to sell in 1919 by an ;llll‘g‘giﬂlt(_‘l‘{_‘lt .::Zﬁi,-m]

i le llant. In 1929, the nephew ac
share to his uncle, the appe ¥ b
i ion in hi > of the land so sold. By a procls
ristration in his name of am ! ; o
P{:'&Im: November 1918, all dispositions in immov ab.le plrgpt’lllfﬁ
:)\'ere p;ohihited and any disposition made would bf: unl:.i:n‘.:d o
: ttlement and both parties c 't
and so sold came under se : P e
:md the Settlement Officer, applying ‘the pr m;mx_)?adt;fi‘ls;_:ztézr o
3 : snt of Title) Ordinance, decide :
of the Land (Settlemen nat gt
' g ant, by reason of his possession.
the uncle, the appellant, b3 ) e s
our " Jaffa (Settlement Appeal No. 25
to the Land Court of Ja 2 sl e
: Settlement Officer was wrong ¢ ;
Court held that the S ‘ St
it, the nephew, as owner. e £
the appellant to it, ; e e
i { isi rere, first, what was the ;
he questions for decision were, ! : s
:‘ale, lwhich was invalid by operation of the law, on. t:glielaw‘mt
ship of the parties as co-heirs of the land, ..md se(.f) ,i.' open
was the effect of Section 51 of the Land (bettlem_tnt of e
Ordinance when the person in whose name the land was regis
and the person in possession were co-heirs.

In allowing the appeal and remitting the case to t'l;e Se:lt::;
ment Officer by majority (Khayat J. being of th}e“w :l;‘) e
the decision of the Settlement Officer ahoulld heh(:ion 1;gn;t g

i ’ t lost 8 r
instruction that the nephew had no ' : ot
:;:a::: and that the land must be settled accordingly, the Cou

of Appeal,

HELD per Trusted C.J: (1) that the sale n:.tade by the fleg;l;e;

nfk to the uncle in 1919, during the period whe:n 0“(;:;“ i

immovable property had no power to mal'(e H.dp ol

tions of immovable property, which was 1-nvl:;1 o
operation of law, did not affect the relationship be

AT T Dl B S et L
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the nephew and the uncle as co-heirs, and since between
heirs and co-owners time does not run to bar a right
of action, the uncle therefore was not entitled to the
land by preseription.

(2) that the words of the proviso to Section 51 of the Land
(Settlement of Title) Ordinance are wide enough to
cover the case of a person making an application
having become entitled as an heir and co-owner where
the person in whose name the land is registered is
also the heir of a common ancestor and a co-owner.

per Frumiin J: that a disposition, which is in itself
invalid, cannot change the status of a person as g
co-heir into that of an independent owner, and thus

alter the nature of his possession from that of 'a co-heir
into adverse possession,

er Khayat J: that the rule that no prescription runs
Py ] I I

between heirs who inherited land from a common an-
cestor is based on the assumption that an implied
agency exists between the heirs, but if the possession
of an heir for more than the prescriptive period
was not as an heir, i.e. was not authorised by the
other heirs, then the rule of prescription could not be
excluded.

Approved: LA 56/24, 1 PLR. 41,

The facts are sufficiently set out in the headnote and
the judgment.

Mustafa Irsheid for appellant,

M. Eliash for respondent,

Trusted, C.J: This is an appeal from a decision of the
Land Court, Jaffa, allowing an appeal from a decision of a
Settlement Officer. The parties are a nephew (who was Plain-
tiff before the Settlement Officer, Appellant before the Land Court
and is now Respondent before this Court) and his uncle, who
were interested in cerfain land, the subject of this dispute, as

co-heirs — of which land the uncle was at all material times
in possession.

The facts are as follows: —

The parties inherited the land from a common ancestor in
®qual shares prior to 1919,

In 1919, by an unregistered sale, the uncle bought the
nephew’s share. It should be noted that at the time of this
transaction, by reason of a proclamation of Ist November, 1918,
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owners of immovable property had no power to make disposi-
tions of their property and any disposition made would be
invalid.

In 1929 the nephew obtained registration in his name.

The Land Settlement Officer dealt with the question under
the provisions of the law which is now Secho'n 51 of the
Land (Settlement of Title) Ordinance and decided in favour of
the uncle by reason of his possession. The Land Court reversed
that decision and the uncle appeals to this Court.

In. my opinion the first question for decisio_n is, Could a
sale of land, invalid by operation of law, purporting to be made
between co-heirs, affect their relationship as co-heirs of the
land? 1 do not think that it could.

The second question therefore is, What is the true effect of
Section 51 of the Land (Settlement of Title) Ordinance when
the person in whose name the land is registered and the person
in possession are co-heirs?

It is clearly established that as between heirs and ‘co-owners
time does not run to bar the right of action, possession by one
heir or co-owner being possession by all. (See Land Appeal

56/24, 1 P.LR. p. 41).
The material part of the Section is as follows:

“Provided that, where the person in whose ‘name the
land is registered opposes the application and the hett?e'mfem
Officer is satisfied that the person maklng-the applfcat‘ulm
originally obtained possession from the registered ow m?; Jlf;
ten.ant or mortgagee, or otherwise than as owner, he‘ 5 19
not be bound to enter the name of the applicant in t‘h'e
schedule of rights as owner of the land, m‘“hc' may enter it
subject to such conditions as he thinks fit.

In my opinion the words are wide enough fo cover the
case of the person making application having become entitled
as an heir and co-owner where the person in whose name the
land is registered is also the heir of a common ancestor and a

co-0wWner.

In my opinion, therefore, this appeal on the main point
should be dismissed.

The Land Court proceeded to return the Appellant before
it' as the owner of certain lands, I do not understand on wha;;L
basis it did this, and the appeal must be allowed as to so muc
of the judgment as does so.
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Mr. Justice Frumkin agrees with me that in the result the
case must go back to the Settlement Officer with an intimation
that the present Respondent (the nephew) has not lost his right
to his share and that the land must be settled accordingly.

Respondent to have the costs of this appeal. Advocate’s
fees LP. 4.

Frumkin J: The two parfies in this case have inherited
certain land from a common ancestor in equal shares. The
Appellant, who is the uncle of the Respondent, claimed before
the Land Settlement Officer that he is entitled also to the one-
half inherited by his nephew (the son of his late sister) which

was registered in the nephew’s name in 1929, on the ground"

that in 1919 he purchased the said half from him,

The Land Settlement Officer heard evidence as to the sale
in 1919 and found as a fact that such a sale took place. He
further held that since that date the possession of the Appellant
was adverse possession and as more than fen years have
elapsed since that date he gave judgment for the Respondent.

On appeal to the Land Court the judgment was set aside
and judgment given for the Respondent for the reasons given
by Mr. Eliash, counsel for the Respondent, then Appellant,
which the Court stated to have adopted. In determining this
appeal we had therefore to refer to the written grounds of
appeal submitted by Mr. Eliash to the Land Court, and we
find that among other grounds he has taken the objection to
the Land Settlement Officer relying on the sale of 1910,

To my mind this appeal depends entirely on this sale. The
Land Settlement Officer acted on the principle that there is no
adverse possession between co-heirs and disregarded the pos-

session of the Appellant up to 4.2.1919 considering him a
co-heir until that date.

But what happened on that date was that the Respondent
disposed of his rights by an unofficial contract in favour of
the Appellant. The disposition took place in the prohibited
period which started for the Sanjak of Jerusalem on the Ist
December, 1917, and expired in September, 1920, by the pro-
mulgation of the Land Transfer Ordinance,

Article 2 of the Proclamation, dated Ist November, 1918,
Provides that:

“All persons concerned are warned that until it is pos-
sible to re-establish and re-organise the Land Registry
Offices, owners of immovable property have no power to
make dispositions of their immowvable property, and that
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any disposition of immovable property which has taken

place, or may hereafter take place, in contravention of this

Proclamation is invalid.”

The Land Seftlement Officer was certainly aware of this
prohibition and although he has found as a fact that such a
disposition took place, he did not confer title on the Appellant
on this ground, but on the ground of prescription. Yet he took
as a starting point for the beginning of prescription the very date
of the prohibited, and by law invalid, disposition.

I fail to see how a disposition in itself invalid could
change the status of a person as a co-heir into that of an
independent owner, and thus alter the nature of his possession
from that of a co-heir into adverse possession. By law Respondent
was entitled to regard the disposition as of no effect and to
continue to look at the possession of his uncle as possession
on his behalf. On this point alone, the Land Court was right
in setting aside the judgment of the Settlement Officer, and the
appeal on this point must fail.

The Land Court proceeded to distribute the land inherited
from the common ancestor which, on settlement, became ten
definite parcels. As the Appellant has disposed of certain parcels
and only five parcels remained still registered in his name, the
Land Court held that these remaining parcels represented the
half of the inherited property and gave judgment for the Res-
pondent for those five parcels.

The Appellant appealed also against this part of the
judgment. This is not a point of law, but one of fact, but this
fact was not tried by the Land Settlement Officer and the appeal
before the Land Court was not heard in open Court, and under
the circumstances I think it will be safer to give the parties an
opportunity to have the matter of distribution and final allotment
between the parties determined by the Land Settlement Officer.
The appeal must therefore be allowed on this point alone and
the case remitted to the Land Settlement Officer for completion.

Appellant to pay the costs of the appeal with LP. 4 advo-
cate’s fees.

Khayat J: In this action, the Plaintiff, Saleh Hussein Abu
Dra’, nephew of the Defendant, brought an action before the
Settlement Officer, asking him to register half of the area of
certain land in dispute in his name, in his capacity as heir of
his mother.

The Defendant alleged that he bought the land from the
Plaintif’s mother in 1919 by a private deed of sale which he

had lost.
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it efv{idence was tendered before the Settlement Officer and
Xistence of the sale was established, and the Seftlement

Officer thereupon dismi :
A issed the act :
Cription, ction on the ground of pres-

dx &iigjstt 1“]? deci]sion of the Settlement Officer an appeal
it beiore the Land Court

and that Court set asid

o : ic ? ici e

the Settlement Officer’s decision on the following grounds: —

(a) that the werbal evidence of

production of any document
inheritance,

a sale not proved by the
cannot defeat the right of

(b) that the allered & ! :
prohibi L"'!“i sale, having been made during the
prehibited: period, was invalid. i

(c)

) S| =
i};,:l :(l‘léiill_.httl;::wntf Officer was not right in holding that
22l __:md higl :; ’1.IIL: land by Appellant in his own
BT Uiy 4 oﬁvt.u_n.mp; kushans for it, which

: Mukiitar's Certificates, the payment of taxes, foes
algu... Was not a sufficiently assertive act by A )wilz;. t to
interrupt prescription against him, if any. R

en-

(d) that the Settlement Officer w
this case Section 2 of the Reg
1929, which is now Sections 5
ment of Title) Ordinance,

yas not right in applying to
istration of Land Ordinance,
1 et seq of the Land (Settle-

» A?. regards the first gfound, | do not think that this can
2 ogmdcred as verbal evidence. On the contrary, this is con-
beeereI as docu.mcntary evidence as the deed is alleged to have

n lost, and in such cases, verbal evidence was heard as to

its disappearance in accord i
a i el
Procedure Code, nce with Article 82 of the Civil

o O.ﬂissiregards the‘ second ground, I do not see it necessary
y* im ni(f) the question as to whether the sale was a valid sale
; the sale was a valid one, then it would not have

been necessary to rel ipti
Yy on prescription. Accordj idi
of the sale does not affect this case. el

e :Ost ;zgattds the third ground, that is the registration,
;s It necessary to consider it and it has no effect

0ok place after the period of prescription which is ter;
years, according to Article 20 of the Land Code.

gistra:?(fnre(g)a?S the fourth ground, Section 2 of the Land Re-

i rdinance, '1929, which is now Section 51 of the

b ;a;]nent of Tn‘lle) Ordinance (Drayton Vol. II) contem-

o ! os-tfa person in possession should not be a lessee or

¥ ownefol ion a:::alo'gous to a lessee, that is, should not be
I occupier independently,
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The rule that no prescription runs between the heirs whc_)
inherited land from a common testator is based on Fhe aszur;;};;
tion that an implied agency exists between the hetlrs,.a’n‘lllSi(;n
the heir in possession does not posse5§ the !and to lleL CJ\; s
of the other heirs, as provided in Article 23 of the Lan

in the case of a lessee or borrower.

If the possession on behalf of the other hei{s i§ :1.01 estab{;
lished, and it is proved that there was a sale,'that is, it 19;1 pro{\:.at
that t};e possession of the Plaintiff for a perllod :no;es t“a:s =

ipti heir, in other words, w
of prescription was not as an Al ‘
autﬁorised by the other heirs to be.ln possession, | see no
reason to exclude the rule of prescription,

The Appellant objected that the land F.‘,O!th did not state
the grounds in its judgment, but this point is irrelevant.

For these reasons, | am of opinion that the ‘jt‘ldgment of
the Land Court should be set aside and the decision of the
Settlement Officer be affirmed.

- Criminal Appeal No. 54 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Greene J. and Khayat J.

SHMUEL OLSTEIN Appellant.

ERICH BAUM Respondent.

Appeal, Leave to — Appeal to District Court fmnf ju;z{gn;f;ﬁ‘
of Magistrate’s Court — Determination of appeal — APP;{C;;;H
for leave to appeal to Supreme Court — Grant of ap,? ic} i
not by the presiding judge of the Court that 'defermt..nzowré
appeal — Appeal not properly b.roughr — Magistrates
Jurisdiction Ordinance, 1935, Section 6.

~ -, ~ a9 “re y i
Application for leave to appeal to the Supreme Court : [;;:;
J al f judgments of Ma-
judgments of Distriect Courts, on appeal {Irrm]l ];idi,nl;lﬂt;n‘eﬂided
; 5 2 'mined by the Judge w
istrates’ ts, must be determined by i Sia
p b istrict Cour d the words “the presiding
eal i e District Court and the !
at the appeal in the Dis . _ el ) e
i : i the judge who presided @ )
udge of the Court™ mean y ki 3
gn tﬁxe District Court and not the President of the Distriet Cou
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In view of the point of law decided in this appeal, the
facts are irrelevant.

J. Hermann for appellant,

L. Rabinovitch for respondent.

Judgment: The Appellant was convicted by the Chief
Magistrate, Jaffa, of an offence against Article 241 of the Ottoman
Penal Code and sentenced to the payment of a fine. He appealed
to the District Court, Jaffa,

His appeal was dimissed on the ground that no legal
point had been raised which would allow of the judgment
r amended. The presiding judge who signed

s His Honour Copland J.

The Appellant obtained leave to appeal to this Court by
an order signed by his Honour Judge Shaw, Acting President of
the District Court, Jaffa, dated 4th January, 1937.

The apparent delay is explained by the fact that the Ap-
pellant’s application to this Court was filed on 29th April, 1937.

In these circumstances the question arises whether the appeal
has been properly brought and can be heard by this Court,

The material provision of the law is section 6 of the
Magistrates’ Courts Jurisdiction Ordinance, No. 16 of 1935,
which provides that an appeal from a Magistrate’s Court to
the District Court shall be final but that the presiding judge of
the court may grant leave to appeal to this Court. Mr. Hermann
for the Appellant contends that this means the President of the
District Court and not the judge who presided at the appeal in
the District Court. We do not agree with that contention and
in our opinion the words “the presiding judge of the court”
mean the judge who presided at the appeal in the District Court,

It is clear that this,” which we consider the true interpret-
ation, was the intention of the legislature as the old provi-
sion of the law, which this section replaces, — and which is found
in the Magistrates’ Courts {Jurisdiction) Ordinance, Chapter 87,
Section 5 — provides that “the president of the court may” etc.

Which might have been open to the construction for which
Mr. Hermann contends,

The appeal was not properly brought to this Court and is
therefore dismissed.
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Criminal Appeal No. 174 of 1936,
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene J. and Khayat J.

1. YUSEF SHEHADEH BANNOUR
DIAB ABDUL KHALEK SAYDAM

2. YUSEF HUSSEIN SAYDAM Appellants.
v.

1. MARIAM YUSEF ABDULLAH

2. HEIRS OF HALIMEH EL-SHA’ER Respondents.

Diyet, Compensation in lien of — Claim .for compen.sa;‘:.on
in lieu of diyet — Not necessary to serve {ro{rce of applica :?n
on accused — Moslems may apply fo a cnmf_nq! coftrf for 'f:e
award of compensation in lieu of afr'yef — Civil and Religious
Courts ( Jurisdiction) Ordinance, Section 6.

The appellants, who were found guilty of \\'1:_11111 Tu“-pgdit;ll; }::1
the District Court of Jafla, were ordered to pay LOIHPLD-‘!;{ ¢ R
lieu of diyet, They appealed against that order: the .g‘m?u‘n:‘ 8 EHE
on their behalf appear in the judgment reported hereinafter.

In dismissing the appeal, the Court of Appeal,

i icati : 2 neation in
HELD (1) that no notice of the application for compens HT_(,) i
lieu of diyet was necessary to be served on the accuse

by the claimant of compensation.

(2) that Section 6(2) of the Civil and .Re‘lig%(?u'ﬂ Cmu‘[:':
(Jurisdiction) Ordinance confers a. }lll.‘i-‘itl?Lll(}n‘ dun 1
Criminal Court to award compensation in lieu .=.>l 1_\L".
no matter to what denomination the parties may hf-lunﬁt.
and the fact that the parties are Moslems due»: I‘I.L;T. fm-:i_
the jurisdiction of the Criminal Court to award cot
pensation.

(3) that although the appellants were cm.Iy. aiding. :'“;d
abetting in the commissipn of the \\'1]1\]i }1!_![]\1{.:11..(-‘]:
the fact remained that they were found guilty ull\.uli.u
murder and therefore liable to pay compensation in
lieu of diyet.

Mogannam E, Mogannam for appellants,

Hassan Sidgi Dajani for respondents.

Judgment: In this case the Appellants, .having been con;
victed by the District Court of Jaffa of wilful murder, wer
ordered to pay compensation in lieu of diyet,
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Mr. Mogannam has appealed to
behalf against this order
he was not served in the
application to claim diyet.
notice was necess
and Religious Cou

As regards this we do not think an

§ of compensation in liey of
a criminal court pPower to award suc
request of a person entitled to diyet.

Mr. Mogannam had another g
Section 6 (2) refers to non-Moslems only and that the parties
here concerned are Moslems, We do not
an additional provision to Section 6(1), w
only, and confers a jurisdiction
to. what denomin

hich refers to Moslems

on a criminal court no matter
ation the parties may belong,

A third ground of appeal was that the appellants did not
themselves commit the homicide, but were only aiding and

abetting. The answer to this is that they were found guilty of
wilful murder.

The appeal is

dismissed with costs to include LP. 3.-
advocate’s fees,

Civil Appeal No. 130 of 1936.
In the Supreme Court sitting as a Court of Appeal.

Before: Copland J. and Khaldi |.
BISHARA LIKO

Appellarnt,
V.
1. HANIM ABOU KHADRA
2. RAISA ABOU KHADRA
AKIFA ABOU KHADRA Respondents.

Rules of Court — Chief [Justice cannot make rules of court

Witich alter the substantive law — Rule 4(2) and Rule 13 of
Judgment by Default (District and Land Courts) Rules, 1926,

ultra vires the powers of the Chief Justice — Ottoman Code of
Civil Procedure, Article 159.

“Practice”, Meaning of.

—_——

this Court on their
and his first ground of appeal is that
Court below with any notice of the

ary. The terms of Section 6(2) of the Civil
rts (Jurisdiction) Ordinance are quite clear, the

diyet and gives
h compensation at the

round of appeal, viz. that

agree. Section 6(2) is’
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Judgment by default was given by the District Court of Jafla
(Civil Case 271/35) in favour of appellant against the respondents.
An opposition was filed by respondents, which was heard in the
absence of the appellant, and the original judgment was set
aside and the claim was dismissed. Appellant entered an oppo-
sition against the judgment given against him in default, but
the District Court dismissed the opposition on the ground that
appellant was not entitled by law to oppose the judgment given
against him in default setting aside the default judgment given
in his favour. Hence this appeal. The only point in the appeal
was whether Article 159 of the Ottoman Code of Civil Procedure
had been amended by the Judgment by Default (District and
Land Courts) Rules of 1926,

In allowing the appeal, setting aside the judgment of the
District Court and remitting the case to it to retry it, the Court of
Appeal,

HELD that Rules 4(4) and 13 of the Judgment by Default (District
and Land Courts) Rules, which were made by the Chief
Justice under Section 20 (1) (b) of the Courts Ordinance,
were ultra vires the powers of the Chief Justice, because
such rules purported to alter a right created by Article 159
of the Ottoman Code of Civil Procedure, which is sub-
stantive law.
Observations with regard to the meaning of the word
““practice .

Approved: Poyser v. Minors, 7 Q.B.D. 329 at p. 333.
A.G. v. Sillem, 10 H.L. Ca. 704.

Kirby v. North British and Mercantile Insurance
Company (1896) 2 Q.B. 99.

Mustafa Irsheid for appellant.

Jamal Budeiri for respondent.

Judgment: The facts that give rise to this appeal are as
follows :

The present Appellant obtained judgment in tire District
Court of Jaffa against the Respondents in default on 20.1.36.
The latter entered an opposition  which was duly heard on
15.9.36 in the absence of the Appellant, when the original
judgment was set aside and the case against-the three Respon-
dents was dismissed. On 3.10.36 the Appellant entered an
opposition against the judgment given against him in default,
and on 17.11.36 the District Court gave the following judgment:

«The Court finds that there is no suggestion in the law

W gl A B el TS
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'The Appellant has now appealed to' this Court. As we
see it, _t!w only ‘question in this appeal is whether Article 150
of the Civil Procedure Code has been amended by the Jmiﬂmeln‘t
by Default (District and Land Courts) Rules of f(h?ﬁ. T

Article 159 of the Civil Prar A is i
Article 159 of the Civil Procedure Code is in these terms: —

: - . N ¥ 1§ » & o1 i
W If the party against whom opposition
; ade f: £ B ar i :
. ail to appear on the date fixed, and jndgment be
given against him by :

default, he shall have =
make opposition aRatlfve the zight,to

BN 0F against such judgment within the period
afd in the manner prescribed in articles (153) and (155).”

The relevant Rules are as follows:

it ,.-]\“h lf(-|). If the plaintiff does not appear upon the
hm‘ ing ;nl the opposition, the court shall, if satisfied that
¢ Was duly cited, proceed to hear iti ‘
; ; : ear the an if §
Bl oo € opposition as if it
‘" 1o {° T 3 :
ia Rule I..i, !\u(\\ulmmndmg anything in Articles 151 to
”. ‘,m(\] .‘\.l'tn:!u 188 of the Ottoman Code of Civil Procedure
or in Ap Ia OF i
s _f} l(h.ll <0 ol the Ottoman Law amending the Ottoman
,f“ <i1 : 1.\11 Procedure dated 8 Rabi Thani, 1329, the right
of a pl: For defen ds N :
4 i|:\ “;]t[m]m“m fendant to make opposition to a jmigm:.:ﬂt
s delault shall be limited to the cos
15 it . > cases and be subijec
the conditions set forth in these rules,” i

There can be no doubt that if Article 159 has not been
gmende(i tht.:n clearly the Appellant had a right of opposition
ut Rule 4(4) purports to take this right away. Rule 4(4) waq,
*r;lade\ by the C?llef Justice under the powers given to him h\;
h;;:] L{nnrts '(_b)rdmancc:‘ (Cap. 28), ‘Scctinn 20(1)(b), which permi.t's
.u make rules “for regulating the pleadings, practice and
grocedurﬁ‘f? of the Supreme Court, District Ct;tl;ts and I;md
]at[)il:ir[:s...j“:”lgrl}ess Rule 4(4) can be said fo be a rule for I';EL{II-
& practice and procedure, there was no authority to sn:lkuL it

In 7 Minors (7 : 329
. Pt?;ser v. Minors (7 Q.B.D. p- 329 at p. 333) Lush L]
iScussing the meaning of the word “practice”, said:
N y 9c .
YiPprantioa’ 3 : 1
g it ].1.1;.““ i Iis larger sense . . . . denotes the mode
_.Uii.lii(; ec fn_'; by which a legal right is enforced, as distin-
_\s.:l :-;ui from the law which gives or defines the right, and
» 11 d a y .' : .. 43
e :‘ 1_ 1]\ m(._.mn of ic proceeding the Court is to administer
,”:] 1TAC ‘un‘ul_\ as distinguished from its produect. ‘Practice’
aid “procedure’, as applied to thi j : :
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imply anything relating to the extent or nature of its jurisdic-
tion; thus, an Act of Parliament, enabling the now abolished
Barons of the Exchequer to frame rules for making "the process,
practice and mode of pleading™ on the Revenue side of the
Court uniform with that on the Common Plea side did not
give them the power, they assumed to exercise, of giving an
appeal in Revenue cases. See A.G. v. Sillem (10 H.L. Ca, 704).
And in Kirby v. North British and Mercantile Insurance Com-
pany (1896) 2 Q.B. p. 99, A.L. Smith L.J. said “In my judgment
the Rule Committee have no power to repeal the provisions of
an Act of Parliament. They have power to make rules as to
practice and procedure, but, if an Act of Parliament provides
that, in order that there may be a right of appeal . . . a certain
notice must be given, | do not think the Rule Committee can

repeal that provision by a rule.”

It is true that the Civil Procedure Code, which is substan-
tive law, contains many matters which are matters of practice
and procedure. It is true that these Judgment by Default Rules
were framed by a Chief Justice of great experience, and that
they have been accepted and acted upon by all Courts for
more than ten years, without any objection having been taken
before, and any Court will always be strongly in favour of the
validity of a rule, and will hesitate to declare it ultra vires,
unless it is clear, beyond all argument, that the rule making
power has been exceeded. But Article 159 of the Civil Proce-
dure Code gives the Appellant, in the circumstances of this case,
a right to enter an opposition. It is a right given by law.
Rules 4(4) and 13 purport to take away this right. They alter
Article 159 by saying that, in the circumstances of this case, he
shall not have a right to enter an opposition. They have altered

the law of the land.

Following the cases | have cited, | think that this was
ultra vires, and that, therefore, this appeal must be allowed.

The judgment of the District Court must be set aside and the
case remitted to them to retry on the footing that Rules 4 (4)
and 13 are ultra vires, and that Article 159 is the law to be applied.

Costs to await result of the retrial.

Civil Appeal No. 42 of 1937.

In the Supreme Court sitting as' a Court of Appeal

Before: Copland Jo Frumkin J. and Khayat |
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Judgment: Badie Mattar, brother of Appellants, died leaving
Respondent and a child six years old.

Respondent claimed in the District Court of Haifa main-
tenance for herself and her child from her brothers-in-law, and
the District Court gave judgment in her favour for the sum of

LP. 7.500 per month.

The principal grounds of appeal put before us by Appel-

lants’ Counsel are: —

(a) That the parties being Palestinians and members of the
Greek Catholic Melkite Community one of the commun-
ities* specified in the Order-in-Council, the law which
should be applicable to them is the law of the Religious
Community, and not the Sharia Law.

That if the Sharia Law is to be applied to this case, it
must be proved by a competent witness and by reference
to specific provisions.

(3) That if any liability exists on the Appellants for main-
tenance, it must be limited to the child and should not
be extended to the mother.

(4) That the amount allotted by the District Court for
maintenance is excessive having regard to the means
and responsibilities of the Appellants.

With regard to the first ground, both parties admitted in
the Court below that the law applicable to members of their
community in matters of personal status is the Moslem Sharia
Law. This fact was testified by the President of the Ecclesias-
tical Court of the Greek Catholic Community who, when giving
evidence before the District Court, stated verbatim “we apply
Moslem Sharia Law ™.

As to the second ground, we are of opinion that the
President of an Ecclesiastical Court is the most competent
witness to prove a law which he applies in the Court of his
community and he has definitely stated in his evidence that
Article 401 of the Moslem Family Law provides maintenance of
minors by nearest relatives.

We agree with the third point raised by Appellants that
the order for maintenance should be in respect of the child only,
and the mother should not be entitled to such a claim.

We also agree that the amount allotted by the District
Court is, in our opinion, rather too much, and we order that the
following amounts should be paid by the respective Appellants
for the maintenance of the child only: —
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First Appellant to pay

2 LP. 2.750 pe
Second Appellant to pay per month

LP. 0.750 per month

Third Appellant to pay LP. 1.500 per I
) PO LS Der month

TOTAL:

i The appeal is therefor
ower Court should be ame

LP. 5.000 per month

¢ allowed and the i
Judgment
nded accordingly, e Hh

In the circ
cumstances, we do not allow costs to either side
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At the end of the season of 1930 the partnership sustained
losses. The Respondents were called upon to pay their share
in the losses which they refused to do. The matter was referred
to the arbitrators agreed upon in the deed of partnership and
they gave their award on the 14th June, 1931.

The appellants have not applied for the confirmation of
the arbitrators' award, neither have they submitted an appli-
cation for the winding-up of the partnership. Instead, they
chose to raise an action in the District Court of Haifa, claiming
from Respondents a certain sum which they alleged to be Res-
pondents’ share in the losses.

The District Court dismissed the action on the ground
that no claim could be made by one partner against another
partner before a liquidation has taken place, reserving 10 the
appellants and the third party the right to institute it again
after a winding-up of the partnership has taken place.

As the partnership was formed for a period of five years,
it has to be presumed still to exist until the end of the five
years unless a winding-up order has been issued by the com-

petent Court.

The District Court was therefore correct in its judgment.
It is the established English practice as evidenced in Lindley
on Partnerships, page 568 et s¢g, that a Court will not interfere
with a partnership except for the purpose of its dissolution.
The Court never deals with individual items of disputes in a
partnership. It is provided in Section 2(2) of the Palestine
Ordinance that it has to be interpreted by reference t0o the law
of England relating to partnerships, and the English- rules of
equity and common law applicable to partnership shall apply
in Palestine, save as far as they are inconsistent with the

express provisions of the Ordinance.

This English practice does not seem to be inconsistent with
the express provisions of our Ordinance and hence this English

rule must be considered applicable in Palestine.

With regard to the second point raised before us, that is,
that there was an arbitration award, we hold that as the Appel-
lants have not submitted an application to the District Court for
the confirmation of the award, the District Court could have
equally dismissed the action on this ground also.

The appeal must, therefore, be dismissed with costs and
LP. 5. - advocate’s fees.
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2 The deceased had at the time of her death three
grandchildren. Nothing had been left to them by the will. Their
guardian, one Furman Baldwin, did nothing in connection with
the succession until the 6th June, 1935, on which date he
applied to the District Court of Jerusalem for an order “declar-
ing the succession of Susanna Jane Henwood .

3. Meanwhile the executor of the will had also been
idle. He had taken no steps to obtain probate of the will. But,
as soon as Baldwin applied for the declaration of succession,
he entered an opposition to it in the Courf, and on the 10th
January, 1936, he applied for probate of the will. In his applica-
tion he stated that the testatrix left movable property and also
immovable property of the mulk category in Palestine. He did
not, however, produce any inventory of either species of pro-
perty, as he was required to do by rule 5 of the Succession
Rules (Vol. Il Laws of Palestine, page 2382); nor did the
District Court insist on this provision being observed as it was
bound to do under section 14 of the Succession Ordinance
(Vol. 1l Laws of Palestine, page 1384). During the argument
before us Mr. Horowitz, advocate for the executor, said in
answer fo the Court that no inventory had been filed for the
simple reason that the testatrix had left no property. This was in
strange contrast with the statement in the executor's application
that the deceased had left movable and immovable property.

4. The District Court heard the opposition and the
petition for probate at the same time, A number of witnesses
were heard and there was a lengthened argument by the
advocates on each side. The Court, in a very brief judgment,
granted probate of the will to the executor and a certificate of

succession to the grandchildren.

5. Baldwin has appealed to this Court, and Mr. Cattan,
who argued the apeal on his behalf, based his opposition to
the judgment on three grounds. His first was that the will was
made in general terms without specifying what property was to
be_excluded. He alleges that some of the immovable property
left by the deceased was miri land and that, as such land cannot
be disposed of by will, it should have been specifically excluded
from the dispositions of property made in the will. The answer
to this is that, if the deceased left any miri land, such land is
excluded by law from any disposition made by the deceased,
and the certificate of succession granted by the Court entitles
the grandchildren to succeed to such land. It is not necessary
for a petitioner for probate to file any inventory with respect to
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¢ Ing that the gifts are to take effect only after d t;:s
r death.

8. Mr. Horowitz,

; for the e 3
Siccasiod i “ executor, says that the local

PE e M ovides a complete code for determinin
1S, and that under it there can be no du:mut:;%r

of the power of the testatri i
: ‘ : § X to dispose of - al
my ru:nl‘ksi{{:wczizzothe cases of In re Ross 1930, [1 igt:. E;gpzl:g!’
i G s 0 2 Ch. 25_9, and relied on cert
B B re\.fate lnterr?atmnai Law,
G irred to is not in force in Palestine. He said
oA It een proved in solemn form and that it

0 the appellant to attack it in any way bsiro:

ain passages
He maintained that the

9.1 i '
" Successsigiliélre;l briefly w1t.h this last argument first. Under
i s inance [ think a District Court, in matters
bt et a]}]t invested nc_nt only with probate jurisdiction
has. Do B lof matters relating to succession. Even if a wilf
itted fo probate, a District Court has jurisdiction
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to declare that notwithstanding any testamentary disposition,
the property is to descend in a certain way. That is, it com-
bines the jurisdiction of the Probate, Divorce and Admiralty
Division in England (so far as probate and administration are
concerned) with that of the Chancery Division. As regards this
part of the case the appellant is in effect seeking a declaration
that, despite the dispositions in the will, the minor grandchildren
of the testatrix are entitled to two-thirds of her property. A Dis-
trict Court exercising jurisdiction under the Succession Ordinance
has jurisdiction to make such a declaration.

10. In considering the main question, I propose to con-
sider the local legislation dealing with the point. It is curious
that neither Mr, Cattan nor Mr. Horowitz referred to the provi-
sions of the Palestine Order-in-Council 1922, (hereinafter referred
to as the Order-in-Council) on the subject. The relevant article
is article 64 (i) and (ii). It reads as follows:

““(i) Matters of personal status affecting foreigners other
than Moslems shall be decided by the District Court, which
shall apply the personal law of the parties concerned in
accordance with such regulations as may be made by the
High Commissioner, provided always that the Courts shall
have no jurisdiction to pronounce a decree of dissolution of
marriage until an Ordinance is passed conferring such
jurisdiction.

(ii) The personal law shall be the law of the nationality
of the foreigner concerned unless that law imports the law
of his domicile, in which case the latter shall be applied.”

11. Matters of personal status are defined in article 51
of the Order-in-Council and include suits regarding successions,
wills and legacies. No regulations under the article appear to
have been made by the High Commissioner.

12. There is no dispute as to the facts that the testatrix
was a foreigner and that her nationality was English. There
was no finding by the District Court on the question of domi-
cile, in fact the District Court, despite a lengthened argument
by Mr. Cattan, gave no decision at all on the point which I am
now deciding. In the District Court Mr. Cattan asserted that
the domicile of the testatrix was Palestine. Mr. Horowitz as-
sented to this and before us he agreed that for the purposes
of this case the domicile of the testatrix should be taken to be

Palestine.

13. 1 assume that, as stated by the executor, the testatrix
has left movable and immovable property in Palestine, and
that we are not concerned with any property, movable or im-

o O LY L
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mova 5 itinate slep - i i
ln’u\a ;b_IL, Situated elsewhere than in Palestine, | shall deal with
;_Lr will as regards the movable property first. Her capacity to
dispose ¢ 1S is reg
m.,a le of this is regulated by her personal law, that is $he
N O - ationality is a i : DA
‘:”m ﬁf{r_]:cr‘rl']tun;aht), English Law, According to English Law,
| t:r]uu.y of testamentary dispositions is determined by the
aw of 2 G 'y i hic
: {L the country in which the testator was domiciled at death”
see Cheshire page The Engli : ‘
i_}rLI IL‘-I.HTL page 428). The English Law does therefore import
1e law : icile i
f'...} \\( of the domicile, and in accordance with article 64 (ii)
or the Order-in- i ; .
‘t. _:)HIU in-Council (supra) the law of the domicile is to
be applied. \
14. The problem is iff
poeh: The problem is somewhat different with regard to
Qva 3Q aro F icH 1 3
; “.‘[m L?I-:f Here English Law does not import the law of the
omicile. 1¢ English Law is in C i I
: =nglis aw s stated in Ch é 4
kA eshire page 449
) & ‘With 1"’2’:}1(] to wills of immovables the rule of the
(‘r_n‘tlum.m law ”'f that it is the lex situs, and the lex situs
exc um-“-?)'. which decides whether the testator h'll'
u; Tl.l:[lt‘l‘llll.?t].ul' only a restricted power of disposition -1:‘1;1
i ul.lu ”]L: interest devised is essentially valid, The law of
the testator’s domicile has no effect on these matters A

Eng].]Sh ITaw has therefore to be applied, and English Law is
ti.e n_:.\.. .»;:.ms_.l that is the law of the place where the immovable
property is situated, that is, the Law of Palesfine |

3.5. The conclusion to be drawn then, from the application
of ar_ncle 64 (i and ii) of the Order-in-Council, is that the
question whether the testatrix had an un!imited,or restricted
power of disposition is to be decided, as regards movables
by the law of her domicile at the time of her death, that is the,

La\’v Uf PEI]ESTII]E Fl Ll .

3 SIG. lpow Pass to consider the relevant provisions of
¢ ouccession Ordinance. They are set out in section 4 (iii)
and are as follows: —

ettt AT Tare]
¥ b(l'u} Where the deceased was either a foreigner or
4 i i ‘
;‘ e1!:1g a foreigner, was neither a Palestinian citizen nor
mer igi - I
ember of one of the Religious communities, the followin
rules shall applv: — :

““tgz) ;‘l‘l(l]!lk_ land and movables of the deceased shall be
dis uted in accordance with the nati ;
o o he national law of the

‘m(]“}),)' the va.Iidity in form of any will left by the deceased
;w ; is capacity to make the testamentary disposition shall
7€ determined in accordance with his national law.

> = T: 3 3: -
o lorm-nled tha.t. if the will is made in civil form under
8 Ordinance, it shall, in all cases, be held valid:
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(¢) where the national law imports the l;l\)' of t.hl.f aln.mi-
cile or the religious law or the law of the situation of an
immovahle, the law so imported shall be applied:

pl‘{l\"itlt‘ltl that, if the national law imports th‘e law of
the domicile and the latter provides no rules applicable to
the person conecerned, the law to be applied shall be his
national law”,

17. According to (b) the capacity to make' tcstamentarﬂy
disposition is regulated in accordance with the n_atmnai law, that
is, English Law. “Capacity” includes the question wi_wthm_‘ ‘the
testatrix had an unlimited or restricted power of dtsppsﬂron.
With regard to (¢) it has been seen that English Law lmports_
the law of the domicile, in the case of movahlc.zs, ar?d the lex
situs, in the case of immovables. Leaving the proviso aside for the
moment, the same result is reached as was af'rwec} at by the
application of article 64 of the Order-in-Council, viz. that the
issue is to be determined in the case of movables, by the law
of the domicile, and in the case of immovables by the Iaw_ c')f
the, lex situs, that is in both cases by the Law of Palestine.

18. Before dealing with the proviso 1 shall .l:{.msider the
authorities cited by Mr. Horowitz and certain provisions of the
Ottoman Law. |

19. In the case of In re Ross — R(?ss v. \Vate.rffeld
(supra) the testatrix was a lady of Eng!ish nationality dmlmmled
in Italy and by her will she left nothmg‘ t.olher son. The .stf;n
sought a declaration in the Chancery Dxx'aslpn that, nofwith-
standing the testamentary dispositions of his ‘mother, he was
entitled to a certain share in her movable an.d smmovaple pro-
perty. There was expert evidence that accoxjdmg to Italian taw
the English Law as to movables was applicable anld that‘ aw;
was the Law which could be applicable to an English nationa
domiciled in England. As regards the immovab!es there was
expert evidence that the Italian Courts would r:iemde the succe;sé
sion to it in the same manner as an English Court wou
determine it if such immovable property belonged to an EI‘lEl]Si:I-
man and was situated in England. The Court accepted this
evidence and the son’'s claim consequently failed. The .Cg;m
applied the law of the domicile in thfz case of the‘ nm\ra]'es
and the lex situs in the case of the immovables, ie. lta ian
Law in both cases:; and the Italian Law was that the F[tfesthn
at issue should be decided as if the testatrix was dommied in
England and as if the immovable property was situated in
England.

. 20. In the second case cited by Mr. Horowit.z, In re Askew,
Marjoribanks v. Askew (supra), Askew had ‘obtamed a German
domicile in 1911, and in the same year obtained from a German

.
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Court a dissolution of his marriage with his then wife. In
January 1911, he had become the father of an illegitimate child
and he married the mother in 1912, According to English Law
the illegitimate child could not become legitimate on the sub-
sequent marriage of its parents as her parents could not have
legally contracted a marriage at the date of her birth. There
was, however, evidence before the Court that according to
German Law she would become legitimate on the subsequent
marriage of her parents, and the Court held that the lex domi-
cilit must prevail. The case is only an authority for the propo-
sition that in matters coming before English Courts and depend-
ing on foreign domicile the law of the domicile must prevail.

It is difficult to see how if can apply to the circumstances of
the present case,

21. The testatrix was a member of the established Church
of England, and was consequently not a member of any of the
religious communities whose Courts are given jurisdiction in
matters of personal status by article 51 of the Order-in-Council.
Her power of disposition by will must therefore be regulated
according to the general law in force in Palestine. Since the
British Occupation there has been no legislation dealing with this
subject, and in accordance with the provisions of article 46 of
the Order-in-Council, the question has therefore to be determined
in accordance with the Ottoman Law in force in Palestine on
November 1st, 1914. That law is stated as follows in Young’s
Corps de Droit Ottoman, Vol. I, page 307, as follows: —

“La capacité de tester est limitée

au tiers des biens du
de cujus . .

And in footnote 2 on the same page it is said: —

“Les biens ‘mirié’ et ‘vakoufs’ ne peuvent p

as étre légués
par testament”.

That is, a testator was not allowed to dispose of more than
one-third of his property by will and could not dispose of his
miri land by will at all. It remains now to be seen how the
Ottoman Law applied these provisions to foreigners.

. 22. | shall deal first with the movable property. Young
in the same volume, page 329, says: —

“Les biens meubles d’un sujet étran
reviennent & ses parents, suivant la loi de son pays.”

In footnote 1 the following words occur: —

ger établi en Turquie

“D'aprés un principe général de jurisprudence, la suc-
cession est régie par la loi du domicile du de cujus,

Ainsi un étranger établi en Turquie est censé garder son
domicile d'origine.”
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The interpretation I place on these words is that in determining
the succession to the movables of a foreigner the Ottoman Law
applied the law of that foreigner’s nationality, and that even
though the foreigner were domiciled in Turkey, he was nation-
ally regarded as being domiciled in his country of origin.
Nothing is said about wills and I have not been able to find
in Young any reference to wills of foreigners as regards mov-
ables. | presume, however, that the same principles apply. The
result, therefore, as regards the capacity of the testatrix to
dispose of her movable property works out as follows: We first
go to the law of her nationality that is English Law. That law,
as regards movables, imports the law of the domicile, that is,
the law of Palestine, in the circumstances, Ottoman Law.
Ottoman Law says the law of the nationality is to be applied,
that is English Law. The same result is reached as was arrived
at by the Chancery Division in the case of In re Ross (supra),
but in that case the result depended on evidence while in
this case it is a matter of judicial notice. The evidence in
that case was that the Italian Courts would determine the
case on the footing that the English Law applicable is that
part of the law which would be applicable to an English
national domiciled in England. From the passages cited above
from Young an Ottoman Court would have decided in the same
way, and would have held that the testatrix had an unrestricted
power of disposition as regards her movable property.

23. With regard to the immovable property the Ottoman
Law is set out in the same volume of Young at page 341.
It is as follows: —

“Le sujet étranger a la faculté de disposer par donation
ou testament de ceux de ses biens immeubles dont la dispo-
sition sous cette forme est permise par la loi. Quant aux
immeubles dont il n'aura pas disposé ou dont la loi ne lui
permet pas de disposer par donation ou testament, la suc-
cession en sera réglée conformément & la loi ottomane.”
24. 1 have consulted my brothers Frumkin and Khayat as

regards the effect of this passage. They were both resident
in Palestine before November 1st 1914 and were conversant with
the manner in which the Ottoman Law dealt with the testa-
mentary capacity of British subjects as- regards immovable
property. Were 1 left to my own interpretation I would construe
the passage as restricting the capacity; that is, I would construe
the words “la loi” to mean the Ottoman Law in its strict
sense as already set out, prohibiting all dispositions of miri
land, and restricting dispositions of mulk land to one-third.
But my brethren inform me that this is not so, but “la loi”
refers to the part of the Ottoman Law which conferred specia

— 205 —

privileges on foreigners, and, inter alia, allowed the property of
fhe deceased foreigners, including British subjects, to bepac[}'0
istered by consular courts. They inform me Iha; this riv'[?”:_
extended to immovable as well as to movable pro e’:t legs
that Ifnr the purposes of administration, and of dsterri?ir:iin
cfapamty, the immovable property was regarded as if it fng
Situated in the country of origin of the de cujus. That is “tl‘:ls
Ottr.rman Law dealt with the matter in exactly the same:,waL
as it was proved that the Italian Law did in the case of In 3
Russ. (‘s.upra.) There was only one exception, and m&at was “”9
prohibition as to miri land, the dominion ,in that was vestel:l:

} 2 g d h d 5 ] r ” ve b

: 25. | naturally accept the opinions of my brethren on this
subject, and turn now to consider the effect of the proﬁso t
the end of section 4 (iii) of the Succession Ordinance (su u-az;
It refers to movable property only as it is only in the I.c:a"
of movable property that English Law imports the labirz
(:f the d‘omiciie; in the case of immovables, it imports the l:.:c
.s')rms. "Ihe law of the domicile is in this case the Law of
[afcsrlmc_. and it has been seen that that law, i.e. the Ottoman
Law in force on November Ist, 1914, did provide special rules
as regard§ the movables of foreigners, including Englishmen
The application of these rules has éiready been considered '

2@. The general result arrived at is therefore, with one
F.‘.\'C'I'.‘DIIUI’!_. the same as that reached by the Chancer,v Divisi
in the case of In re Ross (supra). Mrs. Henwood had at t‘;”
time of her death, an unrestricted capacity fo dispose’hf wii(;
of her movable property and of such part of her :’mmévable
property as was of the mulk category but she had no capacity

raﬁmz:}‘m ]“het\\:f'ird.s. Of_ the appellant are entitled to a decla-
i Y al, notwithstanding any testamentary disposition of the

Statrix Susanna Jane Henwood. they are entitled to succeed
to such part of her immovable property as was of the miri
ca_tegery. The judgment of the District Court is confirmed but
there should be added to it a declaration as above. The costs

of all parties should be paid out of the estate. (to include LP. 15
advocates’ fees for each advocate ;

Frumkin J: 1 concur.

Khayat J: 1 concur.
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Civil Appeal No. 70 of 1937.
In the Supreme Court sitting as a Court of Appeal.

Before: Copland J., Khaldi J. and Abdulhadi j.

SULEIMAN ABU GHAZALEH Appellant.

V.
ELIAS BOUZO Respondent.

Jurisdiction — Claim for return of a promissory note of
value of LP. 246 — Claim within jurisdiction of a Magisirate’s
Court — Magistrates’ Courts Jurisdiction Ordinance, 1935, Sec-

tion 2 (1) (d) ().

In an action brought in the District Court of Jaffa (Civil Case
No. 26/37) in which the respondent asked for the return of a pro-
missory note of the value of LP. 246 which was entrusted to the
appellant, the point was taken that the District Court had no
jurisdiction to hear the action, since the wvalue of the note was
less than LP. 250, but the Court held that it had jurisdiction and
proceeded with the casc. The defendant appealed. The only point
in the appeal was whether the matter was within the jurisdiction
of the District Court or within the jurisdiction of a Magistrate’s
Court presided over by a British Magistrate.

In allowing the appeal, setting aside the judgment of the
District Court and dismissing the respondent’s action, the Court

of Ap peal,
HELD

the action since the subject matter of the claim was a

promissory note under the value of LP. 250.
Appellant in person.

A, Shehadeh for respondent.

Judgment: The respondent brought an  action in the
District Court Jaffa for the return of a promissory note which
he has entrusted to the appellant. The value of the promissory

note is LP. 246.

2. The only point in this appeal is whether the compe-
tent Court to deal with this claim is the District Court or the
Chief Magistrate.

3. Section 2(1)(d)(i) of the Magistrates’ Courts Jurisdiction
Ordinance 1935 gives power to the Chief Magistrate to exercise

that the District Court had no jurigdiction to entertain

e AP EERRTE E s rn AL M i L W82 T

O i s

O —

jurisdiction where the subject matter of th i
e o ncliok e claim does not

| 4. It is clear therefore that the District Co
jurisdiction to entertain the present action sincf lﬁ::: ';?fljaj:c(:
matt?r of the claim was a promissory note under the valu.e of
LPs zqo. For this reason the appeal is allowed, the judgment of
!I‘l’e District Court set aside, and the respondent’s claim dis-
missed with costs here and in the Court below. Costs of this
Court to include LP. 1 appellant’s travelling expenses.

Civil Appeal No. 74 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Befare.f Greene J., Frumkin ]. and Khayat |.

.. HEBREW UNIVERSITY ASSOCIATION
2.  KEREN KAYEMETH LEISRAEL LTD.

V.
MUHSINEH AREF DAJANI

Appellants,

8w e ke HCESDOTIOEAL,
‘ Immovable property — Expropriation — Experts differed
as to value af land expropriated — Trial Court took average
amount as being reasonable value — Correct course.

prime(c_ie;;l‘?itl;’;n:séel[};:n:Lm'i‘)ﬁzt{ utl" ther :‘eapoudcnt, was expro-
3 e ‘ arties did not come to an a -
gl:trll:tajet::”::fm:;ahim, éhf dip'q'mto _“'w brought before the f::ﬁl
it ai;)pell-mt'.; e? .an (‘_tme No. 105/36), experts were nominated,
o “-[,i.le 4 M’f]r‘t }nlu‘ed the land at 300 mils per square
men-e: bt Landp(t.:m t;l'.lllﬂ e:tpert valued it at 550 mils per square
g -4 ourt considered that 450 mils was a reasonable
» appellants appealed.

In dismissing the appeal, the Court of Appeal,

HE + Co i
LD _thut the Court c.at Appedl, where in expropriation proceed-
imgs experts differ as to the value of the land, will not
nterfere w'l;en the Court of trial accepted an average
amount as being the reasonable valt ;
as ie of the 1 <
propriated. (e

Followed: LA 58/36, ante p. 150.
LA 59/36,
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A. Levin for appellants.

E.D. Goitein for respondent.

Judgment: This case is not distinguishable from LA 59,32?6
or LA 58/36, where it was held by this Court that where in
expropriation proceedings experts differ as to thE' value of t‘h-:
land, this Court will not interfere when the Court of trl#l
accepted an average amount as being the reasonable value of

the land.

It was argued on behalf of the Appellants that the relevant
date for assessment was the value when the Appel!un{ts‘ were
entitled to enter upon the land, in this case, July 1936. The
Court heard evidence as to the value at that date, and we have
to take it that it had it in mind in assessing the value.

We find no merits in the argument as regards the costs
and for all these reasons the judgment of the Court hch-:\.v must
be affirmed and the appeal dismissed with costs to include

LP. 3.-advocate’s fees.

Criminal Appeal No. 34 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene |. and Khayat J.

NAIM IBRAHIM ABU SHAM

SUBHI NAIM ABU SHAM Appellants.

V.

ATTORNEY GENERAL . . . . . . . Respondent.

Elements to be proved by prosecution in order

Perjury Perjury Ordinance,

to succeed (n a prosecution for perjury
1929, Sections 3 and 4.

Evidence Court record — When inadmissible — fﬂft.}f"
mation — Charging accused with perjury must contain an allegation

of materiality.

T'he two appellants, together with two othera who were
acquitted by the Court of trial on the ground of the insufficiency
of evidence against them, were charged before the District Court
of Haifa (Criminal Case No. 210/36) with perjury contrary to
Sections 3 and 4 of the Perjury Ordinance, 1920, in that the first
appellant, as accused in Criminal Case No. 756035 of the Magis-
trate’'s Court of Haifa of having contravened the provisions of the
Town Planning Ordinances, 1921-1929, stated on oath: . ... the
three rooms which are mine in Wadi Rushmayya, | have huilt
since eight vears approximately . . ..", and that the second ap-
pellant, as witness for the defence in the same case, stated on oath:
““there is a building of three rooms in Wadi Rushmayya to my
father, the accused, which rooms were built by Hussein El Natour
and Hourani, labourers, who dug out the foundations and the
said Hussein built them in 1928....", while both knew that
their evidence was false as the building in question was erected
in 1934, In order to prove the offence against the appellants, the
prosecution called a clerk of the Magistrate’'s Court of IHaifa,
who "stated that the criminal prosecution in the Mugistrate’s
Court was against Naim Abu Sham for building without a licence,
that Naim gave evidence on oath, that he (the court clerk) was
not record clerk in the eriminal case against Naim nor was he
present at Naim's trial, that from the record in the file the evi-
dence was taken by the record clerk but not signed by the
Magistrate, and, as to the wsecond appellant, the witness said
that he (Subhi Aby Sham) gave evidence for the defence, and that
his evidence wan taken down by the record elerk but not signed
by the Magistrate., On this evidence, the District Court convicted
the appellants and sentenced each to six months’ imprisonment,
Both appealed.

In allowing the appeals and quashing the convictions and
sentences, the Court of Appeal,

HELD (1) that in a case of perjury it is necessary for the progre-
cution to prove that the accused had been aworn and
that his sworn evidence included the atatement which
ia the subject matter of the charge.

(2) that in a case of perjury, the information charging
the accused with the offence should allege materiality.

(3) that the record produced, which was taken down by
the record clerk but not signed by the Magistrate,
waa inadmissible in evidence,

The facts sufficiently appear from the headnote.

N. Abcarius for first appellant.

Mogannam E. Mogannam and Mahmoud El Madi for second

appellant.

Junior Government Advocate (Omar Wa'ri ) for respondent.
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Manning S.P.J: 1. On January 5th, 1937, the appellants
were convicted by the District Court of Haifa of perjury. Abcarius
Bey, who argued the appeal for Naim Ibrahim Abu Sham, laid
a great deal of stress on his opinion that the appellants had
been unfaitly prosecuted. This was irrelevant to any issue
involved — if the prosecution succeeded in proving the offence
according to law,. then the conviction could not be interfered with.

2. The principal ground of appeal was that the informa-
tion was defective in that there was no allegation of materiality.
This allegation should, of course, have appeared in the information,

3. There was, however, another irregularity in the proceed-
ings which was of graver import. In a case of perjury it is
necessary for the prosecution to prove that the accused has
been sworn and that his sworn evidence included the statement
which was the subject-matter of the charge. In the present case
the Court accepted as proof of these facts evidence which was
entirely inadmissible. The evidence was that of a witness who
was not present at the trial at which the statements were made.
Yet he stated that the appellant Naim Ibrahim Abu Sham gave
evidence on oath. He stated that the appellant Subhi Abu Sham
gave evidence, but did not say if it was on oath. To prove the
statements he produced a record made by a clerk and not
signed by the Magistrate. It should be unnecessary to say that
all this evidence was inadmissible. Apart from it there was
nothing else in the evidence for the prosecution to show that
the appellants had ever made the statements attributed fo
them. The District Court should have rejected the evidence
tendered — this must have resulted in the acquittal of the
appellants. In the circumstances the acceptance of the inad-
missible evidence led to a miscarriage of justice.

4. In my opinion the appeals should be aliowed and the
convictions and sentences quashed.

Greene J: 1 concur.

Khayat J: 1 concur.
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Civil Appeal No. 164 of 1935.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne [udge, Frumkin J. and Khayat |.

JACOB BLUVSTEIN, 1937
and seven others . . . . . . . . . Appellanis. %th June

Manning S.P.J.

Frumkin J.
and

Y. GRAZOWSKY Khayat J.
J. MARSHAK CA 164/3s
RABBI J.L. PINHAS i

Executors of the will of =

Grazowsky

the late Issac Leib Bluvstein Respondents. and other
9 Vills — Will containing a disposition contrary fto law —
Confirmation of will by competent religious Court Confirmation
tnefiective and a nullity — Succession Ordinance, Section 7.

Immovable property Waqgf Dedication of miri land

as waqf by will — Ineffective dedication Disposition invalid.
A e Dedication of income of

mulk immovable property for charitable purpeses — Dedication

ineffective according to personal law of dedicator Whole de-
dication invalid.

President District Court — Sitting under Section 9(1) of
Succession Ordinance sits as a Court.

Issac Leib Bluvstein, hereinafter referred to as the test: 1tor,
died on January 13, 1924, possessed of mulk and miri immovable
pm;'u rties. He left a will made by him in 1922 to which subsequent
additions were made under which he dedicated for L]'ll!‘ii(lh}&'
purposes the income of his mulk immovable properties as well
as the miri properties and appointed executors to ¢ arry out his
wishes. The will was confirmed by the Rabbinical Court and by the
:‘1]:hi;:I::llluft,l:an{r'u11 on appeal, except that the latter disallowed

' the income on the ground that according to

Jewish Law the income was not yet in existence when dedicated
and the dedication was therefore void and th: at the said income
:3:;))uld be at the disposal :‘)l the heirs of the deceased. On July 13,
» on the application of one of the heirs of the deceased, the
administration of the estate was transferred to the Distri ict Court,
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and on January 10, 1934, an application was made by the heirs
for the distribution of the estate; their contentions being that
the testator had attempted in his will to create a wagqf of miri
lands, that that was contrary to the law of Palestine, that there
was therefore an intestacy as regards the said miri lands and
that they should be registered in the names of the heirs, and
they further asked that the executors be ordered to render
accounts. The District Court took the view that it had no juris-
diction to decide the question as it concerned waqf property.

In setting aside the judgment of the District Court and
remitting the case to it with certain directions to be followed,
the said directions appear in the judgment reported hereinafter,
the Court of Appeal,

HELD (1) that the confirmation of the will by the Rabbinical
Court, which will contained a disposition which was con-
trary to the law, namely a dedication as waqf of miri
land, was ineffective and must be regarded as a nullity.

that the President of a District Court exercising the
powers conferred by Section 9(1) of the Succession
Ordinance sits as a Court to give directions as to the
administration and distribution of the estate, and this
includes a jurisdiction to pronounce as to the validity
or otherwise of any testamentary disposition, and to
determine the succession should there be an intestacy
as to any part of the testator’s estate.

that as the direction of the testator that the income of
his mulk immovable property which he bequeathed to
the executors should be devoted to charitable purposes
was invalid because it was not recognised as such by
his personal law, namely the Jewish law, on the ground
that it was not yet in existence when so dedicated, the
income remained undisposged of and the effect of the inval-
idity of this disposition was to render the whole
bequest inexistent and the property itself, since the
purpose for which it was tied up turned out to be
contrary to law, remained undisposed of.

(%) that the dedication of the miri property by the will as
waqgf was invalid, because according to the law of
Palestine miri land cannot be disposed of by will, and
that miri property also remained undisposed of.

M. Smoira, I. Bar-Shira and L. Hoffman for most of ap-
pellants.

H. Ben-Ari for respondents.

Manning, S.P.J: 1. Issac Leib Bluystein, hereinafter referred
to as the testator, died on January 13th, 1924. He left a will dispos-
ing of his property and appointed as executors the persons who
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|;:n: the responden.ts to the present appeal. The will was con-
irmed by a R:_abb:mcal Court at Tel Aviv and on appeal by the
Supreme Rabbinical Court of Jerusalem, but the latter Court, in

confirming the will, declared invalid e e =
’ certain
testator. dIS_POSIhOns of the

" 2 On the 13th July 1932, on the application of Jacob

uvstein, a son of the testator, the administration of the
d{-cc.ase.?d’s estate was transferred from the Rabbinical Courts to
the jurisdiction of the District Court of Jaffa.

3. On the 10th January 1934 an application for distribution
Iwa‘s made by five of the present appellants, In the applicélion
It 15 stated that the testator had attempted in his will to create
a waqf of miri land, that this was contrary to the law of
.Pa!estme, that there was therefore an intestacy as regards such
land and that it should be registered in the names of the heirs
of the deceased. It was also asked that the executors render
accounts with respect to this land. The other appellants sub-
sequently joined in this application.

: 4. The District Court considered it had no jurisdiction to
decide the question with respect to waqf. It refused fo make
an order for distribution of the estate on the ground that th
ttme for distribution had not yet arrived, i

5. The appellants have appealed. Whe p
up for argument before us the pgppellanl Ja:utt)thfupviiisn CT::;
died, but all parties agreed that the appeal should proceed
althougp his ‘estate was not represented. The appellant David
Bl.uvstem did not appear, although he had been legally served
with notice, The other appellants were represented by advocates
3ndl f\ilr. Ben Ari, who appeared for the respondents, took a
preh'mmary objection that the relevant powers of a!torn’ey were
:of m'order. They had been granted in Russia and Mr. Ben
Sr: ‘S&ld they had nu.:)t been authenticated in accordance with
ection |8 of the Evidence Ordinance. | have examined these
Eowers of attorney_ and | find that the provisions of the section
ave begn substantially complied with. The preliminary objectio
should, in my opinion, be over-ruled. : -

- Se uE:z;olretdealmg with t.hc vari.ous grounds of appeal, it
¥ success'ou ; refer to certain provisions of the law relating
g ion. h?. testator was a Palestinian citizen and a

er of the Jewish Community. Article 53 (i) of the Palestine
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Order in Council, 1922 confers upon the Rabbinical Courts
exclusive jurisdiction in the matter of the confirmation of the
wills of members of the Jewish Community other than foreigners.
In the present case the Rabbinical Court had therefore exclusive
jurisdiction so far as the confirmation of the will of the testator

was concerned.

7. Section 7(2) of the Succession Ordinance reads as
follows :

“(2) The certificate of the court of the community con-
firming a will shall be deemed to be conclusive evidence
that the will is wvalid in form and that the testator had
eapacity to make the will and was not affected by mistake,
fraud or undue influence, but confirmation by a court shall
not make valid any disposition of property thereby which is

contrary to law."

In its judgment confirming the will of the testator the Rabbinical
Court did declare valid, as will be seen later, a disposition
which was contrary to law. In view of the above sub-section
such a declaration was inefféctive and it must be regarded as

a nullity.

8. There is another exclusive jurisdiction conferred on a
Rabbinical Court, by article 53 (iii) of the Order-in-Council,
and that is an exclusive jurisdiction over any case as to the
constitution or internal administration of a waqfl or religious
endowment constituted before the Rabbinical Court according
to Jewish Law. The wording is important. The case must be
one as to the constitution or internal administration of a waqf
and that waqf must itself have been constituted before the
Rabbinical Court.. This part of the article can therefore have no
reference to the case of a waqf purporting to have been created
by a will, where the question arises whether it has been validly
created. I am strengthened in this opinion by the fact that wills
are expressly mentioned in article 53 (i), and that the exclusive
jurisdiction of the Rabbinical Court is confined to confirm-

ing them.

9. 1 have already referred to the fact that in July, 1932,
the administration of the testator’s estate was transferred from
the jurisdiction of the Rabbinical Court to that of the District
Court. The relevant section is section 9(1) of the Succession

Ordinance and is as follows:

“The president of a district court may, upon the appli-
cation of any person interested in the estate of a deceased

s Sl AN ST ern A L e
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p;..‘rmfn'am] if he deems it just or convenient, make an o de
;.)rohlb:ting the court of any of the 1-cli:.;iu.1’m cun.mﬂ : Ft't'r
from taking cognizance of, or from de:;lin;.,' furlhcr“::'l:;]"
th.e succession of any deceased person, and from the d t:
of such order the administration and distribution o.[' aht
i:‘HfzI‘{t‘ shall be within the exclusive jurisdiction of the r:itvi(;
;-,t:_.u;(,l:;;;l:;:],aItl;-rlrl,w(')-c-e-uﬁ“gu whi.(:h may be pending shall
ansferred to the district court.”

a Cslt[;enll::reu;r::]r(ls “the administration and distribution of
é é portant, because they show that the District
Com."l, ‘as. Soon as the order of transfer has been made, has
iije_junsdwtion to administer and distribute, j.e. a jnrisdi,ct'o
similar to that of the Chancery Divison in I’England as dist'I I:
frr‘_m.1‘the jurisdiction of the Probate, Divorce anti Admirzlith
Division. This consideration disposes of the ground on wl1iciy
the }e@':l&d President of the District Court decided that he h (;
no jurisdiction to determine the qQuestion with respect to t?‘
\:uaqf. He said *“This is a question which I, sitting as a Pmba:{:
(,‘u.t‘:rt, cannot decide.” The learned President was not. howeve
sitting as a Probate Court; the will had already been ,conﬁrm(;drj
he was sitting as a Court to give directions as to the admini‘,
tf"{lfl_i}fl and distribution of the estate, and this included a juri::
:I,”.:lm” to prg‘nfmnf:nﬁ as to the validity or otherwise of any
testamentary disposition, and should there be an intestac as
to any part of the testator's esiate, to determine the suéc:asgicln

| II With regard to the dispositions made by the testator
of }ns_ immovable property, the matter has to be considered
_frum two standpoints. At the time of his death he pnf:‘:esa'ei
%il?ﬂ‘l(l\r’i?b]e property of the mulk category in Liii-‘:nhhm;\Str;ae:
*cI.A\-‘iv. T.Ins‘ property yielded an income, and by his will Iu:
L.E(f.l'caft’d .tl'ns income for a charitable purpose, ie. he created
?q \[.]r;?fal\lwth ;cspccr fo 1t.. This was an invalid disposition, it
I;qfx i O\xfc b_v,f the Jewish Law, and the Chief Rabbinate for
estine dealt with the matter correctly when it came before it
F'o quote the words of the judgmenz; “But the part of th:
wagqf c.mlsisfing of the income of the houses which the deceaseg
has‘ built during his lifetime for himself and the revenue of
which h_e has dedicated, as this waqf is a thing which w;s
not yet in existence when dedicated, it shall be void and i ;
the disposal of the heirs of the deceased.” M

12. The ftestator be i
ne -t queathed his mulk property to the
eixec.utors directing that the income should be devoted to a
flan.table purpose. This direction being invalid, the income
émains undisposed of. But the invalidity of this disposition
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has a further effect. It is clear from the »?ril.l that fm?hi‘;?:—?:;f;
had no intention of devoting the propcfrty .lts::lf'tod(:]i; éh“&re“
purpose. He made a.rrangemum:,l thalh?[:jsrt\:ld[r:;i‘:::_ d ,:eng- =5
he property, the ¢ N g HaRd
fl?:lélgec‘::?;l::?ywlre Em[?uwered to !et any par.t 'm ’1[1)1t;;);e01§1(;s§§
o st G0 GAVEN. it hE TREAE VR e il
the testator tied it up so : e i i s
for a charitable purpose. This charitable |nlef1tl|cir| 1 i
and | do not see in the circumstan;us h'.wf-' t-hl... \Lq:tl g |( :
> divisible. The testator in effect said: “I I‘u_qurenh nyf
g]rz:gc_wnti;\ ::fbl;‘ nr"l)' cxecutnriq and the.ir‘ «.m,cum‘w: “mtr” c::r‘:
directing them to pay the income arising ,thL_“.";“.. f"dhlw.\.
The difectiun with regard to income being m\.raliral "ﬂ;l thé m:
that the whole bequest fails. The purpose fo ':x ;IL lhw ;imd
perty was tied up has turned ()I’lt to l)cl cnn\tfzr-\.f o law, ¢
the Jprupcrty itself therefore remains undisposed of.

13. The testator possessed other iimm_wablle ;Tinpelrl_v“:g
Mazeh Street, Tel Aviv. This pro.perty was rugmtm;d“:? iy
name of one Levontin but there is no LilSplI‘L{:‘ as -U-.”:,Uur}.
that it belonged to the testator. It was of -lh(. f:];n_f:v :Um_
and by the law of Palestine it could not be dz’s.p}(.wbcc:“;;ect_ Nries
In spite of this the testator created a wa.qf mt; ru:ij mcni i
This disposition was therefore also 1:1.\-':1||d. In!t ]f-ih.“i 3 b‘.:
which | have referred, the Chief R;ihbmafe. df:c;‘iru' J }1‘ w'_iq .
a valid waqf. 1 have already held that 'tin:s deLI-a,rd[“ai‘i-dl_,;j‘ by
matter outside its jurisdiction, and .tl.mt it must %n.‘ T:T.-;I“d amj
a nullity. The disposition of the miri proper{‘y. _\\-afbth:; (‘|nu.'aqm|,
this property also is at the disposal of the heirs o eceas

14, With regard to this miri land, the matter a\‘,'»: airi;l:::?'
complicated owing to the fact that the exc?utors t?iu@jrigah{e
erected buildings on if, in order to carry o‘utl ‘1 [—;Ji}dincrs
intention of the testator. According to the t:jv}- t.h.fl? ']i‘ip!]‘;ﬂ
also acquire the character of miri land and dhlel'a.i f'u.tr ;h".t !.he
of the heirs of the deceased. But I do not thmi If ‘n\ i, L
executors should be out of pocket as regards_ ‘.n).‘ rnr‘_;:t)w“m_l
may have expended on these huilding‘s, and in Fhr‘?‘f‘flt."\-.— ”w.”
I p-r::rpm:c should be made I shall embody a provision for t
protection.

‘tha

15. There was a further sum of LP. 1600 w]uicn .i-.:

- & I - 3 1. T S n— 1 1)
testator dealt with, bequeathing it to the exu'utur}” «,-;,;‘Lgnn
same charitable purpose as the other bequests, viz. tl; e bl
in ’ i is W alid bequest,

: 1 Tel Aviv. This was a vé ]

of a shelter for orphans it : = it i
but the land on which it was intended to erect the orphanag

s SRR IITE Vg wall 4] S i -

— 217 —

and the buildings already erected are no longer available, owing
to the failure of the devise already referred fo. | o not think
that this bequest of money should fail altogether and I shall
make an order with regard to its disposal.

16." There has been an intestacy with respect to the
property both in Lilienblum Street and in Mazeh Street. This
being the case there is nothing in the contention of the execu-
tors that the time for distribution has not yet arrived,

17. One of the directions in the will was that the widow
of the festator should be allowed to reside during her lifetime
on the upper floor of the house described as No. 6, Lilienblum
Streef, and to let any rooms therein. An order to secure this

will be embodied in the order which should, in my opinion,
be made.

That order is as follows:

It is ordered:

a) That, notwithstanding any testamentary disposition of
the testator, his successors according to law are entitled to
succeed to the testator’s immovable property situated in Lilien-
blum Street and Mazeh Street, Tel Aviy,

b) That, during the lifetime of Nechama Mushe, widow
of the testator, the said Nechama Mushe has the right to occupy
the upper floor of the house situated at Number 6, Lilienblum

Street, Tel Aviv, and to let any rooms comprised in the said
upper floor.

¢) That the executors are not to sell the said 'house
situated at No. 6, Lilienblum Street,

that the rights of the said Nechama
during her lifetime are fully secured,

Tel Aviv, without seeing
Mushe to the upper floor

d) That out:of the estate: of the testator an amount: of
sixteen hundred pounds be paid to the executors, to be used
by them, under the supervision of the Chief Rabbinate of Tel
Aviv, for providing shelter to orphans in Tel Aviv.

e) That within three months from this date the éxecutors

do submit to the District Court of Jaffa accounts as follows:

i) An account of all revenue received by them arising

out of the immovable property situated in Lilienblum Street
and in Mazeh Street, Tel Aviy.
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i) An account of all movable property, inecluding cash
and securities, belonging to- the teatator, other than the
revenue. referred to in (i), which has come_into the handa
of the executors since the death of the testator. '

iii) An account of all sums owing to the testator at the
time. of his death and in particular of all sums owing by any
of the appellants in this case.

iv) An adecount of all disbursements made by fhe execu-
tors out of the estate since the death of the testator,

v) An account of all moneys borrowed by the executors
for the purpose of carrying out any ostensible intention
(whether valid or otherwise) of the testator, showing repay-
ments and payment of interest, if any. : )

vi) Any further accounts that may be ordered by the
“District Court. : : ;

f) That if out of any moneys borrowed by the executors
as mentioned in (e)(v) above there remain any sums dite to the
lenders, such sums shall be repaid out of the estate to the
executors in frust for the said lenders.

g) That the judgment of the District Court be set asjde
and that the matter be remitted to it;
i) to determine the auccession to auch part of the teata-

tor's estate as has not been disposed of by will.

ii) to deal with the accounts submitted by the executors
and to make any consequential ordera thereon.

iii) to: make any orders necessary to give effect to this
order,.

Liberty to all parties to apply.

18. The costs of all parties, here and below, will be paid
out of that part of the estate which has not been disposed. of
by will — such costs in this Court to include an advocate’s
fee of LP. 15 for each advocate who appeared before us.

Frumkin J: | concur,

Khayat J: | concur.
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Civil Appeal No. 97 of 1937
In the Supreme Court sitting as a Court of Appeal.
Before: ' The Senior Puisne Judge, Frumkin J. and Abdulhadi I

ABDUL FATTAH HAJ DAOUD JAYYOUSI Appellant,

V.

GENERAL MANAGER, PALESTINE
+ + + . Respondent.

RAILWAYS . . . .

Actions Date which must be deemed to be the date on

which an action is commenced against Qovernment Crown
Actions Ordinance, Section 4.

_ An action againet Government or any department thereof
If*_a.'tmllllt‘lli:i.:d by filing a petition in Court, which means the
nl.mg of a petition to the High Commissioner for his consent — So
laid down by the Supreme Court sitting as a Court of Appeal

Issa Hazou for appellant.

Assistant Government Advocate (Fawzi Ghussein) for res-
pondent, |

Judgment: The Appellant desired to sue the General
Manager of the Railways for damage to his crops by fire. The
n::ufse of action arose on the 10th June, 1935, Section 42(4) lof the
Rat‘lways Ordinance — (Laws of Palestine, Vol. II, page 1289)
which was the relevant law at the time, provided that actions
IEHIS‘[ be commenced within six months of the cause of actibn
Section 4 of the Crown Actions Ordinance (which appliés to such'
[}r(wcefefli|1gs) provides that an action is commenced by the filing of
a petition in Court. This clearly means the filing of a petiti
to the High Commissioner for his consent,. T

e lr:gtal;e present case, .this petition was filed on November

mer;fme l, in the District Court, Nablus. This date must,

b Sl 0¢ taken as the commencement of the action: and it
as within the prescribed period of six months,
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The District Court erred in holding that the suit was
barred by limitation.

We therefore order that the judgment of the District Court
be set aside and the case be remitted to it for a new trial.

Costs to abide the event.

High Court No. 33 of 1937.\

In the Supreme Court siiting as a High Court of Justice,
Before: The Chief Justice and Copland T

REUBEN SHEINZWIT . Petitioner,
V.

INSPECTOR GENERAL OF POLICE Respondent,

Statements to Police When an accused person. is entitled to
have access o previous statements in writing by wilnesses.

Witnesses, Expert — Reports by — Accused entitled to
have access to the exhibits upon which a prosecation’s expert
based his opinion.

Sheinzwit was committed for trial before the Court of

Criminal Assize on a charge of murder. His advocate applied to
the Inspector General of Police for access to be granted to the
defence to the statements made to the police by certain witnesses
who also made statements before the Examining Magistrate,
and to the report ol a certain expert. Access was refused and
Sheinzwit applied for and obtained an order nisi calling upon
the Inspector General of Police to show cause why the petitioner
and/or his advocates should not have access to the statements
of the witnesses made to the Police at such times and places as
they may reasonably demand. The contentions of both sides
appear in the order of the High Court reported hereinafter,

In making absolute the rule nisi, the High Court

HELD (1) that the defence are entitled to access to previous state-
ments in writing by witnesses whose names appear
on the back of an information. but the defence are not
entitled to decide whether they wish to have the state-
ments put in evidence, and if the statements are used
for cross-examination they can clearly be used in re-
examination and they become one of the matters to be
considered by the Court under Section 12 of the Evi-
dence Ordinance., p,

that the defence are entitled, under proper safeguards,

to have access to the exhibits upon which an expert

for the prosecution based his opinion.

Not followed : CRA 162/28, 1 P.L.R, 348.
CRA  17/33.

Approved: Mahadeo v. The King+(1936) 2 -All E.R. 813,
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N. Abcarius for petitioner,

Solicitor General (Alan Rose) for respondent,

Order: This is a return to a rule nisi and our decision
involves several important points of evidence and practice.

No comprehensive evidence ordinance has yet been pa§sed
by the legislature and as a result the Courts have .been gulde.d
by some requirements of the Ottoman Law, the Ewder‘lce. Ordi-
n:'mce, now Cap. 54, and certain English rules and principles.

Where it has been sought to cross-examine a wilness as
to a préevious statement made by him in writing the principles
laid down in the English Criminal Procedure Act 1865 (28 an.d
29 Vic. ¢. 18) relating to such cross-examinations have in
effect been applied by the Courts and this would seem to be a

convenient practice.

The question with which we are concerne.d i‘s, What sleps
may properly be taken by a defendant in a ‘cnmmal matter fo
obtain copies of, or access to, previous written statements by
prospective adverse witnesses?

It is contended by Abcarius Bey in support of the rule
that in criminal cases where a witness has appeared' before a
magistrate, the practice of the Courts and justice require that_ _the
accused person should have access to any statement in wrifing
made by a witness whose name appears on the bac}c .of the
information. He does not contend, and we do not think he
could do so, that an accused person has any right of access to

the police file.

The Solicitor General argues that what is soug_ht is in
effect discovery, and that as a general rule there 1‘; no discovery
in criminal cases; that there is an inherent right in the Crmrﬂn,
exercisable by the Chief Secretary, to object to the pm_duch.on
of documents on the grounds of public interest, but thrs’ prin-
ciple, which so far as | know is not disputed, d0e§ m?t dlrgctly
arise as the Chief Secretary has put forward no objection en!_ler
generally or to the particular documents — if any — to which
;his rule applies; and, no doubt following the principles of .the
English Act to which | have referred, he says the proper time
to deal with the matter is at the ftrial.

Qur attention is directed to Criminal Appeal No. 162;
of 1928, Palestine Law Reports, page 348. The substance ©
that decision is as follows: —
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“If, however, a complainant or a witness for the pro-
secution has made a statement to the Police which is
inconsistent with his deposition or evidence, or which goes
to support the case for the defence, it would clearly be a
denial of justice that the existence or nature of auch state-
ment should be withheld from the defence. They are entitled,
if they so desire, to have such statement put in evidence
and to use it as a ground for cross-examination of the
person by whom it was made.

It follows that an opportunity must be given to the
defence 1o peruse such statements before the trial, if they
80 desire, for the purpose of deciding whether they wish
to have the statements put in evidence."” -

This decision has been followed, and in one instance,
Criminal Appeal No. 7/33 where the Court held that the defence

must be allowed to peruse statements to the police before the
triai, enlarged.

The only English decision to which our attention has been
called which would seem: to be directly in point is a recent one
of the Privy Council in an appeal from Fiji, Mahadeo v. The
King (Privy Council Appeal No. 79 of 1935) which, for all
material purposes, fell to be decided according to the English
common law. It appears that a witness, Sukraj, had made
earlier statements and that the defence asked for their produc-
tion, and in the Privy Council their Lordships held —

“In the result the statements of Sukraj were not pro-
duced but they were available on the hearing of this appeal
before their Lordships. The refusal of these documents is
the subject of the first comment which their Lordships feel
bound to make upon the conduoct of this trial. There is no
question but that they ought to have been produced, and
their Lordships can find no impropriety in the letter asking
for their production. It is true that upon cross-examination
without the statements Sukraj admitted that he had at first
put forward a story of suicide. But it is obvious that counsel
defending the appellant was entitled to the benefit of what-
ever points he could make out of a comparison of the two
documents in extenso with the oral evidence given and an
examination of the circumstances under which the state-
ments of the witnesses changed their purport.”

It is not clear if the defence applied for the production to
them of these statements before the trial or for their production
at fhe trial. From an earlier passage in their judgment where
their Lordships state: “These statements were not admitted at
the trial in circumstances to which it will be necessary to refer
fatter" it would seem that their Lordships’ criticism was chiefly
directed against their non-production at the trial.
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Primarily a court of trial must decide the matter on the
evidence adduced before it buf clearly it is open to the defence
to seek to show, by cross-examination, that some or all of a
witness’s evidence should not be accepted, and for this purposes
a previous statement by the witness may be of use.

We are of opinion, therefore, that the defence are entitled
to have access to previous statements in writing by witnesses
whose names appear on the back of an information, and having
regard, to the difficulties caused by the conditions in this
country, particularly the need for translation, we think that the
balance of convenience decrees that such access should be
given before, rather than at, the ftrial.

We do not agree with so much of the judgment in Criminal
Appeal No. 162/1928 which lays down that the defence are
entitled to decide whether they wish to have the statements put
in evidence.

If they are used for cross-examination they can clearly be
used in re-examination, and they become one of the matters to
be considered by the Court under Section 12 of the Evidence
Ordinance. It would not, in our opinion, be right that they should
be put in evidence until the witness concerned has had an
opportunity of explaining or otherwise dealing with them.

In so far as the judgment in Criminal Appeal No. 7/33
may be taken to apply to statements made by persons whose
names are not upon the information we do not agree with if.

When application is made for access to statements we see no
objection to the accused person or his advocate being furnished
with a certified copy thereof, the originals being available for
the Court of trial should they be required.

A further and somewhat different point was raised by
Abcarius Bey that the accused is entitled to access to reports
furnished to the police by expert witnesses, in this case a
hand-writing expert, and in his affidavit he says “The petitioner
must be given an opportunity of showing the said Report, before
the trial, to independent experts for if he be unable so to do the
presentation of his defence will be seriously prejudiced.”

In argument Abcarius Bey stated that the evidence given
by this witness at the preliminary hearing before the Magistrate
was, not sufficient to enable him to prepare his defence on that
part of the case. We have seen the deposition and it seems
to us clearly to indicate the matters upon which the expert
based his opinion.

Mgy ¢ I #:t
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The accused or his advocate or expert is entitled, under
proper safeguards, to have access to the exhibits upon which
the prosecution’s expert based his opinion, and the expert for
the defence can then form his opinion, and with that assistance
the defence will be able to cross-examine if they wish.

Abcarius Bey stated that he had tried to get a copy of
the expert’s report in this case from the expert himself and
that he had been asked LP, 20 for it. As this is an ex parte
statement we make no comments upon it. The police will, no
doubt, enquire if one of their witnesses was prepared to sell
a copy of his report if"he made one — to the defence for
this large, or any, sum.

The rule will therefore be made absolute with regard to
statements in writing, if any, in the possession of thchpnlice,
?nade by persons whose names appear upon the information,
in the case of the Attorney-General v. Reuben Sheinzwit, subject
to the police being at liberty to furnish certified copies of such
statements if they wish instead of giving access thereto.

High Court No. 17 of 1937
In the Supreme Court sitting as ‘a High Court of Justice.
Before: Copland J. and Frumkin X

MICHAEL BINIA Petitioner,

V.
. CHIEF EXECUTION OFFICER, JERUSALEM

2. ESTATE OF THE LATE NICOLA AKEL,
through his widow as heir

and administratrix, Shafiga Akel Respondents.

b Execution proceedings — Right of execution of judgment
‘I'nm_m.ced = Pgrfy renouncing cannot ask for enforcement of
Subsidiary part of judgment which is incidental thereto.

st ;;i\l-’lil,:!?‘n \;‘%u:t:-e'nou.ncca his rightv to the L‘XL’(:‘lltiﬂll of a judg-
b ‘{ns‘r(l\]om' cannot ask f.m' .t}n_- enforcement of the
80.3ui4 tl.““fn‘nb ‘< ]‘{ u::]ud;,,'mem‘ \\-‘hl(‘lf is incidental thereto —
of Jrissica ¥ the Supreme Court sitting as a High Court
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The facts, in so far as they are relevant, appear from
the order.

M. Goldberg for petitioner.

Order: This is an application for an order to be
directed to the Chief Execution Officer of Jerusalem to order
him to execute that part of the judgment of the District Court
of Jerusalem relating to the costs awarded by it in case
No. 338/28.

The mortgage-deed, which Petitioner received from the late
Nicola Akel in security for the loan, did not provide for interest
on the money lent, but separate bills were made to provide for
the interest on the loan.

The amount of the bills not having been paid on date of
maturity, the Petitioner brought an action in the District Court
of Jerusalem and obtained judgment on the amount of the bills
and costs.

Before the execution of this judgment, the mortgage fell
due and Petitioner obtained an order from the Chief Execution
Officer for the foreclosure and sale of the mortgaged property
to settle the amount of the loan and interest.

Having received an order for the payment of interest on
the mortgage-deed, the Petitioner has given up his claim to the
execution of the judgment of the District Court regarding the
interest and asked the Chief Execution Officer to order the
execution of the second part of the judgment regarding the
costs of the case.

The Chief Execution Officer rightly refused this application
and we cannot see any reason to interfere with his decision.
If a party renounces his right to the execution of a judgment,
he cannot ask for the enforcement of that subsidiary part which
is only incidental thereto.

Moreover, the alleged order which the Petitioner seeks to
set aside is dated 19th June, 1936. He has thus slept over his
alleged right for a year.

For the above mentioned reasons, we are not inclined to
give him the order he seeks.
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Civil Appeal No. 117 of 1937,
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene J. and Frumkin J.
ITZCHAK YOSEF ROTTERMUND

V.

Appellant.

EFRAIM SAFRAI Respondent.

Injunction -
simply extent of -

- Jurisdiction — Right of way — Not denied,
District Court seized with jurisdietion.

The jurisdiction in an action for an injunction restraining
a defendant from interfering with a right of way, where that
right of way is not, but the extent thereof is, dcniul. is within
tl.le‘im'imiiu.-tir.m of a District Court — So held by the Supreme Court
sitting as a Court of Appeal,

A. Brevdo for appellant.

Respondent in person.

Judgment: The Appellant brought an action in the District
Court of Jaffa for an injunction to restrain the respondent from
interfering with a right of way. The District Court held that it
had no jurisdiction because there was a dispute as to the
existence of a right of way and its extent.

We think the District Court was wrong. It has been
freely admitted here by the respondent that there is no dispute
as to the existence of a right of way. As far as the extent is
f:oncerned, the documents disclose a right of way on foot, and
It was within the jurisdiction of the District Court to decide
gmether the right was being interfered with so as to justify the
issue of an injunction.

In the circumstances we see no necessity to remit the
case. The dispute can be settled by an order declaring that the
extent of the right of way in width is to be one metre and a
further order prohibiting the respondent or his Servants or
agents from interfering with the said right of way.

The judgment of the District Court is set aside and for it
an order substituted as above.

Each party will pay his own costs.
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Civil Appeal No. 87 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene J- and Frumkin J.

1. ISRAEL BLUMENFELD
2.  MOSHE BLUMENFELD

V.

IMPERIAL CHEMICAL INDUSTRIES
CLEVANT ) Lidhvs vy v ™ th e

Appellants.

Respondent.

Evidence, Oral — Extent to which oral evidence admissible

fo contradict the contents of a document — Ottoman Code of

Civil Procedure, Article 80.

Bills of ‘exchange — Promissory notes — Consideration
Oral evidence admissible {o show, for example, fraud, duress.
or want of consideration.

The respondent sued upon a promisgsory note in the Magis-
trate’s Court at Tel Aviv. The note was made by the first appel-
lant and signed bon pour aval by the second appellant. The
defence was that the maker received no consideration and that the

bill was endorsed by the payee to the respondent in breach of

faith. The point that the noté had not been presented within a
reasonable time after endorsement was not taken, and the res-
pondent, instead of relying upon Section 29 of the Bills of Exchange
Ordinance, assumed the burden and anticipated the defence which
might be made against the indorser. The respondent called its
accountant as a witness and closed its case..The appellants gave
evidence which was to the effect that the note, together with ten
other similar notes, was given as security for the honesty of the
first appellant. The British Magistrate, in view of the relationship
that existed between the respondent and the indorser of the note,
held that the respondent was a holder with notice and any defence
which the appellants may  bring against the indorser may be
brought against the company. The respondent failed in the
Magistrate’s Court, but on appeal to the District Court at Tel Aviv,
the judgment of the trial Court was set aside and judgment was
entered for the respondent, The appellants appealed by leave.

In allowing the appeal and remitting the case to the Magis-
trate’s Court for completion, the Court of Appeal,

HELD (1) (per Trusted C.J. and Greene J.) that certain contracts as
set outin Article 80 of the Ottoman Code of Civil Procedure
must be evidenced by writing, and where a contract of
these classes, even if the value does not exceed P.T. 1000,

d‘ iy .f-'u.__. ‘_dl'_
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has been reduced into writing, parol evidence of the
parties and any other witnesses is admissible as to the
circumstances in which the document came into exist-
ence, and if a bill of exchange was negotiated, parol evi-
dence is admisaible to show, for example, fraud, duress,
or want of consideration,
that whether a promissory note expresses that value
has been given or not, extrinsic parol evidence is ad-
migsible between immediate parties and those in privity
with them to impeach the consideration and show its
absence, failure or illegality.

per Frumkin J: that the first part of Article 80 of
the Ottoman Code of Civil Procedure deseribes the
nature of the transactions which must necessarily be
proved by documentary evidence and no parol evidence
would be admissible to prove the existence of such
transactions. Any defence set up against such transac-
tions, even If the value of the defence would be less
than P.T. 1000, must also be proved by documentary
evidence to the exclusion of parol evidence, or by the
admission of the opponent (i.e. the plaintiff) or by his
books. In this particular case, the only remedy open
to the appellants, failing production of any written
evidence to support their defence, is the admission or
the books of their opponent,

Referred to: CA 8422,
CA 82/25, 1 P.L.R. 69
CA 77/32, ¥ P.L.R. 739
CA 106/32.
CA 106/33, 2 P.L.R. 94
CA 149/35, ante p. 2
CA 80/36, ante p. 154

Approved: Fitch and Jones (1855) 5 E. and B. 238.
Followed: Abbott v. Hendricks (1840) 133 E.R. 551.
M. Seligman for appellants.

A. Levin and I. Pevsner for respondent.

Trusted, C.J: This case was argued before us at consi-
derable length and it raises a number of interesting and im-
portant points.

The Plaintiffs, the Imperial Chemical Industries (Levant)
Ltd., sued upon a promissory note given by the first Defendant
1o a company known as the Levant Agencies, Ltd., with which
the Imperial Chemical Industries was closely associated, and
endorsed by that company to the Plaintiffs and signed bon pour
aval by the second Defendant, the father of the first. The note
in question was one of ten given in similar circumstances.
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The case came in the first instance before the learned
Chief Magistrate, Tel-Aviv, and in consequence there were no
pleadings.

At the beginning of the hearing the learned Magistrate
asked the grounds of defence and he was told, so far as the
first Defendant was concerned — no consideration; note given
for a special purpose which had not arisen, and for the second
Defendant, note given as a guarantee only for certain purposes
which had not arisen. Neither Defendant took the point that
the note had not been presented within a reasonable time after
endorsement.

Thereupon it was open to the Plaintifis to rely upon
Section 29 of the Bills of Exchange Ordinance under which a
holder is deemed to be a holder in due course — and merely
put in the note, formally reserving their right to rebut any
defence which might be made against them or to assume the
burden and to anticipate the defence which might be made.

They chose the latter course and called their accountant
as a witness who stated: —

“Promissory note given to Levant Agencies in connec-
tion with purcli:wen by defendants. We have dealings with
Levant Agencies. We received P. N. to their credit in our
account with them. Endorsers all entitled to endorse for
their companies. Consideration given”.

In cross-examination he said: —

“We have 10 exactly similar. This was presented in
October, 1936: presented about two years after making.
Don’t know how many promissory notes sent to batk, We
sometimes keep promissory notes in our safe. We credited
Levant Agencies in our books with amount. If we do not
succeed we shall lose the full amount. We have not paid
cash for promissory notes. We received promissory note;
don’t know when; don’t know approximately.”

He was also asked about the relationship which existed between
Levant Agencies and Plaintiff company.

This closed the case for the Plaintiffs.

The second Defendant gave evidence to the effect that
the notes were given as security for his son's honesty, and he
had not heard such honesty challenged,

The first Defendant said, ““l gave promissory notes as
security for my being manager of Plaintifis’ taxi office’”. He

P o e iﬁiﬁ.ﬂzftfa--: "“i;'- .
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also said they were given for fidelity as he might send cars
out of Palestine which might not came back.

In cross-examination he said, “They said we should get
back promissory notes after work ended”,

He complained generally of his treatment and said that the
correspondence which confirmed his story had been taken from
the office, and although the police had searched they had found
nothing. He also said, “Clerk told me he gave them (i.e. docu-
ments) to L.C.I. manager. They refused to deliver them to me.
They said office and documents theirs”, and as to these latter
allegations he was not cross-examined.

The Defendant apparently offered further evidence, but we
do not know of what nature, as the Court held it was not
necessary.

The Plaintiffis’ advocate addressed the Court but made no
application to call further evidence.

On this the learned Magistrate held: —

“Question here is whether consideration was given for
the promissory note. Plaintiff has dealt with whole case on
grounds that Plaintiffs syere promisee in promissory note
and not merely holder in due course, In any event, in the
circumstances Plaintifl was a holder with notice.

There was evidence to support that view and it was
the true position,

The Plaintiffs merely gave book credit for LP. 200 on
promissory note to their own assd, Co, — though that may
be a separate legal entity.

The Plaintiff was told the defence was no consideration
and proved nothing as to that. He relies on the legal pre-
sumption which can be rebutted,

Defendants have rebutted this presumption completely.

Judgment for Defendants with costs and advocate's
fees LP. 2"

It is not easy to follow the findings of the learned Magis-
trate. He appears to have founded his judgment on the basis
that no consideration was given, on the assumption that the
onus was upon the Plaintiffs to show that they gave considera-
tion, as the Defendants had rebutted any presumption in the
Plaintiffs’ favour.

The rule applicable in such cases is no doubt accurately
set out in Chalmers Bills of Exchange, 10th Edition, p. 116, as
follows: —
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“Mere absence of consideration, total or partial, is matter
of defence against an immediate party or a remote party,
who is not a holder for value, but it is not a defence againat
a remote party who is a holder for value”,

and in Bullen & Leake's, 9th Edition, p. 616

“ Absence of consideration is a good defence to an action
on the bill between immediate parties, and also between
remote parties, where the bill has passed without considera-
tion through the intermediate parties; but the want of
consideration throughout must be stated in the defence,
and must be proved if denied".

The rule when so stated may leave some doubt upon
whom the onus of proof lies but it was held in Fitch and Jones
(1855) 5 E. and B. 238, that although proof of fraud or illegal-
ity shifted the onus to a holder in due course, lack of consi-
deration between the original parties did not do so -— the onus
therefore of showing lack of consideration throughout remains
upon the Defendant.

I cannot be certain that the learned Magistrate intended to
find that consideration was at no time given for the bill.

It is not for us to draw inferences of fact but | think that
upon the evidence adduced it is at least a matter of argument
whether the true position was not that the notes were given in
accordance with the terms of an agreement whereby the first
Defendant was to be given certain employment, and that in
consequence there might have been consideration for them.

This possibility brings one to the other, and in my opinion,
equally important defence with which the learned Magistrate
did not deal at all, i.e. that the note was negotiated in breach

of faith.

The matter went on appeal to the District Court and
under the present unfortunate practice was not argued. The
District Court held —

““The action was based on a promissory note signed by
the two respondents, the first as a maker and the second
as guarantor.

The respondents pleaded lack of consideration and upon
the hearing of the respondents’ evidence the learned Magis-
trate dismissed the appellant’s action.

In our view the evidence of the two Respondents is
legally insufficient to contradict a written document, viz. a
promissory note. There was no corrohoration whatsoever of
their evidence.

The appeal is therefore allowed and judgment entered
for appellant™.
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Against that judgment appeal was by leave brought to
this Court.

Despite the efiorts which have been made by this Court
to make clear the provisions of Section 6 of the Magistrates’
Courts Jurisdiction Ordinance, leave to appeal was granted on
certain points of law which were set out.

As 1 have said before, in my opinion, when application is
made for leave to appeal the presiding judge (not President of
the Court) must satisfy himself that the case involves a point
of law of sufficient novelty or complexity to warrant an appeal,
and if it does, leave should be granted and this Court will
then deal with the rights of the parties.

This Court cannot be bound by a number of questions,
some possibly theoretical, often the fruits of the ingenuity of
counsel, the answer to which, or to some of which, may not
decide the rights of the parties, The law does not provide in
this instance for an appeal by way of case stated.

The District Court dealt with the case on the basis of
evidence only.

I have already indicated the matters which I think should
have been considered by the learned Magistrate and it is clearly
desirable that there should be no doubt as to the admissibility
and legal sufficiency of the evidence necessary for such con-
sideration.

Article 80 of the Code of Civil Procedure, according to
Mr. Hooper’s translation, provides

“All claims relating to agreements and contracts which,
:wc.umlin;; to. local custom are reduced to writing and all
uljm:m relating to partnership, furming out and the granting
of loans must be proved by documentary evidence, if the
value of such claim exceeds one thousand piastres,

Any action brought in respect to any of the muatters
mentioned above and which have been reduced to writing,
even though they do not exceed one thousand piastres in
value, must be proved either by doeumentary evidence,
or l.a_\' the admission of the defendant, or by entries in.a
register .

(and see Chapter I, paragraph (3) “Matters which must
be evidenced by writing” of his Law of Civil Procedure for
Iraq and Palestine, 9. 48). When so translated it appears to
Present no difficulty, but it is not the usually accepted meaning.
The Bagdad translation is —
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1837 “Every obligation and agreement, the terms of which
19th July ! it is customary to reduce to writing and every claim relat-
ing to a partnership, lease or loan, shall he proved by

documentary evidence when the value thereof exceeds

G”me:ﬁd Ps.5,000. Every claim set up against a document relating
Framkin J. to such matters shall be proved either by documentary
— evidence, or by the admission of the defendant, or by his
CA 87/37 account books, whether the value of such counter-claim

Blumenfeld exceeds Ps. 5,000 or not (Amendment of % Tishrin-al-Awwal
and another 1330 ) o

Trasted C.J.

Ve
Imperial Chemieal and my brother Frumkin has translated it thus:
Industries Lid,
“Claims relating to all sorts of undertakings and con-
tracts which are customarily reduced to writing, and to
partnerships, farming out and loans which exceed Pt. 1000
must be proved by a document.

A defence set up against such documents even if it does
not exceed Pt 1000 must be proved by a document or by
the admission of the opponent or by his books ",

and a further tranmslation which 1 have had prepared is as
follows: —

“All claims relating to undertakings and contracts
which, according to Common Use and Custom, are reduced
to writing and all claims relating to partnership, farming
out and granting of loans, the value of which exceeds one
thousand piastres, must be proved by Sanad. Any Da'wa
(action, here rather defence) adduced against a Sanad
regarding any of the matters mentioned above, even though
it does not exceed a thousand piastres, must be proved by
Sanad; or by admission or book of defendant (opponent or

other party)”.
Again, Young's Corps de Droit reads —

“Toutes obligations et conventions qu'il est d'usage de
stipuler par écrit et les demandes relatives 4 une association,
entreprise ou emprunt, doivent étre prouvées par titres,
lorsque le chiflre dépasse Ps.5000. Toutes prétention opposée
4 un titre concernant ces sortes de demandes doit étre
¢tablie soit par titre, soit par 'aveu, goit par la présentation
des livres du défendeur, lors méme qu'il s'agirait d'une
réclamation inférieure a4 Ps. 5000 (C. fr. art, 1341)”.

It is clear therefore that the provisions of this article are
not free from obscurity. The difficulty being created by several
words being open to alternative English meanings.

In order to ascertain the effect of this section upon an
action based upon a promissory note, it is necessary to go in
some detail into the history of its application.

It is not easy to discover the early decisions of these
Courts in the absence of reports, but it seems that in Civil
Appeal No. 84/1922 it was held that the maker of a note could
not raise the defence of lack of consideration or that the
instrument was delivered to the payee for a special purpose
when it stated that value had been received, nor could he tender
the oath to his opponent as to the truth of such statement
contained in the instrument.

On any view of the true meaning of the article, this seems
to me to be too formalistic an interpretation and may have
resulted in some of the difficulties which have arisen.

In 1924 the Law of Evidence Amendment Ordinance (now
Chapter 54) was passed. For present purposes it had three
important provisions. Section 2 (now 3) dealt with competency
of witnesses; Section5 (now 6) dealt with sufficiency of evi-
dence; and Section 12 (now 14) provided that civil parties
might give evidence.

The passing of this Ordinance was followed by a number
of authorities which show considerable divergence of judicial
opinion.

In Civil Appeal No. 77/1932 the Court held —

“The Law of Evidence Amendment Ordinance, 1924,
Section 12, enables ecither party to give evidence on his own
behalf or be summoned to give evidence for the other party.
The lower Court were wrong in refusing the request of the
Appellant to hear the respective parties. The judgment of
the lower Court is, therefore, set aside and the case remitted
for the parties to be heard and for the Court to establish
in the first place what was the real nature of the transaction
between the parties and after having established this issue
to complete this case”.

‘was followed by Civil Appeal No. 106/32, where it was
(Frumkin J. differing) —

*“This is an appeal against a jugment of the Jerusalem
District Court of the 4th July, 1932. The action was upon a
promissory note and the District Court at the request of
the Respondent heard the evidence of the two Respondents
and Plaintiff in order to contradict the contents of the
promissory note. The Plaintiff denied the allegation against
the truth of the document set up by Defendants. The Court,
however, in their judgment stated they did not believe the
Plaintiff and gave judgment in Respondent's favour.

Now, the Law of Evidence Amendment Ordinance, 1924,
Section 12, enables either party to give evidence on his own
behalf or be summoned to give evidence for the other

1837
19th July

Trusted C.J.

Greene J.
and

Frumkin J.

CA 87/37

Blumenfeld
and another

.

Imperial Chemieal
Industries Lid.




1937
19th July

Trusted C.1,

Greene J,
and

Frumkin J.

CA 87/37
Blumenfeld
and another

Y.

Imperial Chemical
Industries [Lid.

. 236 —

party: and this Court has previously decided that such
evidence may be called by Defendant even in case where
a written document within the meaning of Section 80 of the
Civil Procedure Code is the subject matter of the action —
See Civil Appeal 77/32.

It is, however, clear that a document of this natire can
only be contradicted by the evidence of the person wha is
setting the document up and suing upon it and not by the
evidence of the person being sued on the document:

Defendants may give evidence contradicting a written
document of the nature set out in Article 80 of the Civil Pro-
cedure Code, but such evidence cannot be of any avail
unless the same is materially corroborated by the evidence
of the other party.

The appeal is allowed with costs”,

Civil Appeal No. 106/1933 produced three long divergent
judgments on the point, which can be conveniently found in
Mr. Shems’ Manual on Bills of Exchange, pp.45-49. These
decisions seem to go to the “contradiction” of a document,
but it is not altogether clear what was meant by contradiction.

Civil Appeal No. 82/1925 would appear to be an authority
for the general proposition that evidence of surrounding circum-
stances is admissible if it does not seek to vary or alter a

written document.

The matter was carried considerably further in Civil Appeal
No. 149/35, when this Court, consisting of the Acting Chief

Justice and Frumkin ]., held —

«This is an action on a cheque. Defendant admits the
cheque. He alleged, however, fraud, duress and want of
consideration and asked to be allowed to call evidence on
these points. The Court below refused his application appar-
ently on the ground that none of these defences had been
put forward.

We think the Court below was wrong and their judg-
ment must, therefore, be set aside and the case remitted to
them with instructions to hear the Defendant and his wit-
Plaintiff’s witnesses,

nesses on the above issues, and the

if any, in reply, and then to give judgment in the action.

Costs to abide the event.

We think that in an action on a cheque, where the

document itself' is mot contradicted, but other muttei's such
as above are alleged, oral evidence may be heard as to the
circumatances under which the cheque was made and

negotiated”.

In this case it seems clear that the Court held that the
phartir_-s and their witnesses may give oral evidence as to the
circumstances under which a cheque was made and negotiated
when the document itself is not contradicted. g

With this latter view I agree, whether on the ground that
it follows from the ftrue interpretation of fhe obscure Article 80,
or on the ground, which in my opinion is firmer, that it is
frnpossib!e to say to what the provision of the Ottoman Law
in question (i.e. the second paragraph of Article 80 of the 0.C.C.P.)
exlen_ds and applies and that jurisdiction should therefore be
exercised in accordance with the substance of the common law
and the doctrine of equity in force in England save as modified,
amended or replaced by other provisions.

I think therefore the following principles emerge — Certain
contracts as set out in Article 80 of the Ottoman Code of Civil Pro-
cedure as set out above must be evidenced by writing, Where
a ,cmlfract of these classes — even if the value does not exceed
P.T. 1000 — has been reduced into writing, parol evidence of
tﬁe parties and any other witnesses is admissible as fo the
C|rcu‘n_1stances in which the document came into existence —
{lnd It a bill of exchange was negotiated — for example to show
iraud, duress or want of consideration.

Having regard to the decisions to which | have referred
| may add that in my opinion Section 14 of the Evidence ()rtli:
nance does not and was not intended to enlarge or limit the
scope of Section 3 of that Ordinance, but was enacted expressly
to contradict Article 1703 of the Mejelle which provides that a
person cannot be both a plaintiff and a witness.

Fhe value of oral evidence and the credibility of witnesses
are questions for the Court to decide according to the demeanour
o.f the witnesses, the circumstances of the case and such indica-
tion of the truth as may appear during the trial (see Section 12
Evidence Ordinance ). .

; No judgment can be given in dany case on the evidence of
a single witness unless such evidence is uncontradicted or is
L‘Og‘(;ubor;lted by some other material evidence which, in {he
?Elmpr: of the Court, is sufficient to establish the truth of it.
vection 6 Evidence Ordinance).

- To apply these principles to the present case, I think that
‘.!S clear that whether a note expresses thal value has been
Slven or nof, extrinsic parol evidence is admiissible between
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immediate parties and those in privity with them to impeach
the consideration and show its absence, failure or irregularity —
c.f. Abbott v. Hendricks (1840), 133 E.R. 551 and Chalmers
Bills of Exchange, 10th Edition, at pp. 17 and 66, and Byles
on Bills, 19th Edition, pp. 104 and 105.

I am of opinion, therefore, that in the present case the
Defendants might call parol evidence to show that no consi-
deration was given by the Plaintiffs or by the payees from
whom the Plaintiffs took the note.

I do not think there can be any doubt that parol evidence
is admissible to show that a bill was negotiated in breach of
faith (c.f. Chalmers p.204) and in this case it was open to the
Defendants to call parol evidence with that object if they
$0 desired.

I do not think that it can be argued (for the purpose of
Sec. 6 of the Evidence Ordinance) that persons who are jointly
and severally liable are not, as individuals, separate witnesses.
In. my opinion, in the present case, if the Defendants had been
sued separately each could have given evidence on behalf of
the other. The weight which is to be attached to such evidence
is a matter for the Court of trial.

No question has been raised as to the liability of an in-
dorser of a note singing bon pour aval.

In my judgment this appeal should be allowed and the case
sent back to the learned Magistrate to deal with it in accordance
with the opinions I have expressed.

Costs to abide the event.
Advocate’s fee LP. 5.

Greene [: 1 concur

Frumkin /: The law governing the admissibility or other-
wise of parol evidence in this country is laid down in Article 80
of the Ottoman Code of Civil Procedure as amended.

2. There being certain discrepancies in the two published
English translations of that article, some of them affecting its
true meaning, | have prepared what I consider to be an accurate
translation of this article from the Turkish which reads as
follows: —
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“80. Claims relating to all sorts of undertakings and
contracts which are customarily reduced to writing, and
to partnerships, farming out and loans which exceed Pt. 1000
must be proved by a document,

A defence set up against such documents even if' it does
not exceed Pt 1000 must be proved by a document or by
the admission of the opponent or by his books”,

3. The first part of this article describes the nature of
the transactions which must necessarily be proved by docu-
mentary evidence and hence no parol evidence would be ad-
missible. The second part of the article provides that any
defence against any such transaction, even if the value of that
defence would be less than Pt. 1000, must also be proved by
documentary evidence to the exclusion of parol evidence,

4. It is to be noted that the provision of this law is
much narrower than the corresponding provision in English
law where parol evidence is inadmissible only to contradict a
document or to vary its terms as appear on its face. Here any
defence of whatever nature, even if not contradicting the docu-
ment or varying its terms, would not be admissible. So for
instance when a_ defence of payment is set up against a deed
English law would allow parol evidence to prove it but it has
been the invariable practice of {he Ottoman Courts supported
by numerous decisions of the Court of Cassation that payment
Set up against a document cannot be proved by oral evidence
even if the amount of such alleged payment were less than
Pt. 5000 as the arficle stood before its amendment and Pt. 1000
as it now stands. This practice has always been followed by
this Court.

5. 1 realize the harshness of the strict application of this
rule, as there are many cases such as fraud and mistake where
parol evidence could not be adduced. and it is far from me
to advocate the propriety of this rule. But we have to apply
the law as it is until it is altered. Meanwhile a cerfain measure
of latitude must be allowed when not inconsistent with the
Plain wording of the law. In fact in Agassi v. Abutbul — Civil
Appeal No. 149/35 — where, in addition to want of consider-
ation, frand and duress was alleged, this Court directed that
Oral evidence be allowed to prove the circumstances under
Which a cheque was made and negotiated.

6. There is of course this much to be said in favour of
the Ottoman Law in this respect, namely: that it was intended
0 apply, and is in fact applicable in places where a vast
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number of witnesses, sometimes subconsciously, fail to disting-
uwish between fact and fiction, truth and imagination. It is no
good relying too much on the discretion of a Court in consi-
dering the weight of evidence. Judges and Magistrates are after
all human beings, and some of them, in the early period of
their experience in this country, may be swept away by the
smartness or apparent innocence of a skilled or trained witness.

7. The Law of Evidence Amendment Ordinance now
embodied in the Evidence Ordinance has not altered the
law in this respect. Its object was not to widen the scope
of the admissibility of oral evidence but to increase the category
of persons who may be heard as witnesses. Prior to the
promulgation of this Ordinance certain persons, including parties,
were not aliowed to be heard as witnesses, now they may be
so heard, but their evidence would have no more value than
the evidence of any other witness; that means that it will be
accepted and acted upon only in cases where oral evidence is
admissible but will not be so where oral evidence is not
admissible.

8. In this respect the number of witnesses is not material
at all. If a party is composed of two or more individuals and
if they all join in giving evidence on a certain point, if that
point is such that could not be proved by oral evidence the
point will still remain unproved.

9. All this does not mean that a defence against a
document can only be proved by documentary evidence. Article 80
in its second part provides for two other means to prove such
defences, namely: the admission of the opponent and his books.

10. I would like at this stage to point out that the actual
words used in the Turkish text are **Da’wa’” and “Mudda’i ale”,
technically meaning “action” or “claim” and “defendant”, but
in the Turkish legislation the word “Da’wa” is often used also
for “defi’ da’wa” meaning counterclaim or defence. It has been
previously held by this Court and recently supported in Shlank
v. Bahloul — Civil Appeal No. 80/36 — that “defendant” in this
section has a wider meaning and extends to such person against
whom a counterciaim is brought even if he were a Plaintiff in the
nomenclature of the case. So for instance if ‘A’ as plaintiff brings
an action against ‘B’ as defendant, ‘B’ sets up some defence,
he is regarded as claimant or counterclaimant in relation to that
defence and his defendant or opponent is ‘A’ the plaintiff in the
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action. It follows that when a defence is put up against a deed
which defence could not be proved by oral evidence and
written evidence is not available, the party putting up this
defence may prove it by the admission of the other side or its
books. We are not now concerned with the books of the
opponent and I shall deal only with the point as to admission.

11. On this point the Evidence Ordinance is very useful
as it gives the party an opportunity to abstract an admission
from the other side by calling him as a witness, It is for this
reason that this Court was always in favour of giving any
opportunity to a party to call the other party as a witness so
as to give them a chance of proving their case or defence by
admission, in which case judgment would be given based not
on oral evidence but on the admission of the other side.

l__?. Having now stated the law as to the admissibility or
otherwise of oral evidence as it appears to me to. be the law
of the country, I will turn to the present action.

13. The respondent company sued under a promissory
note endorsed to them by the Levant Agencies Ltd., and signed
by the first Appellant as promisor and by the Second as
guarantor par aval. The appellants set up a defence of a
twofold nature (a) that the promisor received no consideration,
and (b) that the promisee endorsed it to the respondent com-
pany in breach of faith.

14. On the point whether any defence against the respon-
dent company could be brought at all, 1 concur in the view of
the learned Chief Justice that in view of the fact that the res-
pondent, not having relied upon Section 29 of the Bills of Exchange
Ofdinance, assumed the burden to anticipate the defence which
Inlgllt be made against the indorser, and in view of the relation-
s_hip between the indorser and the indorsee, the Magistrate was
right in holding that the respondent company was to be regarded
as holder by notice and consequently any defence which the
appellants may bring against the Levant Agencies Ltd., may be
brought against the respondent company. )

15. Endorsement in breach of faith is a defence which,
by_ analogy to fraud and duress, might be proved by oral
F‘UldEIiCe, this being a matter which could never have been
loreseen by the parties and there could be no possibility of
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proving it by written evidence. But this defence in the present
case lost its relevance the moment we came to the conclusion
that the respondent company stands in the shoes of the Levant
Agencies Ltd. Because even if the endorsement was not made
in breach of faith the appellants could still set up against the
indorsee any legal defence they may be able to set up against
the indorser. The only defence they are relying upon against
the indorser is want of consideration, and the only question
is, How could they prove this defence?

16. The appellants, before the Magistrate, wanted to prove
it by their own evidence. This, as stated before, they cannot do.
This case is distinguishable from Civil Appeal No. 149/35
referred to above, as' here there is no clear or even implied
allegation of fraud or duress.

17. The only remedy, therefore, open to the appellants,
failing production of any written evidence to support their
defence, is the admission or the books of their opponent. In:the
light of the broader interpretation of the technical meaning of
“defendant” and in view of the fact that in the present case
the respondent company stands in the shoes of the Levant
Agencies Ltd., | am of opinion that the appellants should be
given an opportunity to call the managers or responsible mem-
bers of the staffi both of the Levant Agencies and the LC.L
(Levant) Ltd., who were directly concerned with the transaction
and endorsement, and only if the appellants’ defence as to the
failure of consideration is admitted they will have to succeed

in their case.

18. For these reasons I am of opinion that both the
judgment of the District Court and that of the Magistrate’s
Court must be set aside and the case remitted to the learned
Magistrate to complete the case as above and to give a fresh
judgment accordingly. Costs to abide the event.

Civil Appeal No. 118 of 1937.

In the Supreme Court sitting as a Court of Appeal,

Before: The Senior Puisne Judge, Greene |. and Frumkin /.

RABBI MORDECHAI AHARON FISCHMANN
RABBI DAWID WEINGARTEN
ITZCHAK RECHMANN Appellants. 1937
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Manning S.P.J3

iSISHOP h'lET.I']O{)IOS, Greene J
in his capacity as Supervising 1"ri=mki;‘nn-;{

guardian of minor heirs
of the late Salim Salfity.
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FOUMIYAH, WIDOW OF SALIM SALFITY. Respondents. ¥

Bishop Methindios
and anotluet

Contracts — Date of completion stipulated in contract hap-
pened to be a day of rest of one of parties — Notice to other
party to appear on a day before the day fixed for completion
and not being a day of rest of both parties =2 Other party
iﬁﬁﬁﬁr’cd oNn day following day of rest of the party sending the
brgg;;; . C;ﬁ;:f made to notice — Action for damages for

. tmlji!‘;;-llt;::_z::l‘::r‘uent)!;":.rr the uala: of land, ‘lhl.‘ respondents were
sk | appellants cc.rtmu land within six months from
e agreement, The last day for completion happened to be a
bun(.]a_\-. the day of rest of the respondents, and as the day im-
mediately preceding that day was a Saturday, the day of rest of
the :1])?1L'.l]:‘lntﬁ. the respondents sent a notice to a‘lpp(’ll-anlu fixing
the Friday preceding the date of completion for the transfer but
the appellants, who received the notice, did not reply :mr: did
they appear on the Friday fixed for the carrying o‘ut of the
transfer, but appeared on the day following the day of rest of
Fhe respondents. The respondents thereupon sued the appellants
in the District Court, Jerusalem (Civil Case No. 45/36) for damages
for breach of contract. Judgment was given in respondents’ t‘m‘f:u'
Appellants appealed. ‘ ‘

In dismissing the appeal, the Court of Appeal,

HELD that Fo y .
. that from the facts that appellants made no reply to the
notice of the respondents and gave no notice to the
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respondents of their intention to be present on the day
following the day of rest of the respondents the inference
was that appellants were not willing to complete.

Ch. Schmeterling for appellants.

Hanna Atalla for respondents.

Judgment: In this case there was an agreement between
the parties, under which the Respondents agreed to transfer
certain land to the Appellants, The date of the agreement was
August 9th, 1935, and it was provided that the transaction
should be completed within six months. The last day for com-
pletion was therefore February 9th, 1936. This day happened
to be a Sunday. As the 8th February was a Saturday and a day
of rest for the Appellants, the Respondents sent a notice to the Ap-
pellants fixing Friday, February 7th, as the date for the completion
of the transaction in the Land Registry. The Appellants received
this notice, but made no reply to it, and failed to meet the
Respondents at the Land Registry on February T7th.

The Appellants, without giving to the Respondents the
slightest intimation of their intention, turned up at the Land
Registry on February 10th, but of course the Respondents were
not there.

From the facts that the Appellants made no reply to the
notice of the Respondents and that the Appellants gave no
notice to the Respondents of their intention to be present at
the Registry on February 10th, we infer that the Appellants
were not willing to complete. We are in agreement with
the Court' below, but for somewhat different reasons, that the
Appellants committed a breach of contract.

No question was raised in the Court below as to damages
and no ground has been urged here that the damages awarded
were excessive.

The appeal is dismissed with costs to include LP. 5. - ad-
vocate's fees.

Civit Appeal No. 121 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Copland |. and Frumkin /.

ABRAHAM HAIM YADGAROFF . . . . . Appellant,

Vi
ABRAHAM HAIM KHOJAINOFF
FARHA KHOJAINOFF

Respondents.

HANNA KHOJAINOEF

Immovable properly — Partition — Agreement by co-owners
on persons to partition joinily owned immovable property —
Carrying out of partition — Partition a matter of a judicial
nature —. Co-owners cannot go back.

Where the co-owners of jointly owned immovable pro-
perty have agreed on certain persons to carry out the partition
of the immovable property and have agreed to abide by the
decision of such persons, and the partition had been carried out
and each co-owner received his share, the co-owners or some of
them cannot take partition proceedings in the appropriaté court
for the partition of the property that was jointly co-owned,
because partition is a matter of a judicial nature and in such
cases there had been a submission, followed by an award.

H. Ben Ari for appellant.

M. Kehaty for respondents.

Judgment: The parties, who were joint owners of an
orange grove, decided to have a partition. They entered info an
agreement by which certain named persons were to decide the
four portions into which the grove should be divided and they
agreed to abide by the decision of these persons. The grove
was divided and the parties, including the Appellant, are satis-
fied with their share, In spite of this, the Appellant took partition
proceedings in a Magistrate's Court. That Court held that, in the
circumstances, such proceedings could not be brought, and its
decision was upheld by the Land Court.
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We think the Land Court was right. The agreement refer-
red differences for decision to certain persons, and partition is
certainly a matter of a judicial nature. There was therefore a

submission, followed by an award, and the Appellant cannot
now take proceedings for partition in Court.

The appeal is dismissed with costs, to include LP.S5, -
advocate’s fees.

High Court No. 40 of 1937.
In the Supreme Court sitting as a High Court of fustice.
Before: Copland J. and Frumkin J.

GEORGE GERSON Petitioner.

V.

CHIEF EXECUTION OFFICER, JERUSALEM,
and four others Respondents.

Debt, Privileged — Reat privileged in respect of proceeds
of sale of goods kept in leased premises — Oitoman Law of
Execution, Article 127.

A judgment for arrears of rent has special preference over
the proceeds of the sale of the goods kept in the leased property;
the second part of Article 127 of the Ottoman Law of Execution
only applies to goods which were in the leased premises — it
cannot apply to property found in any other house leased to the
judgment debtor.

H. Krongold for petitioner.

H. Rakove for respondents other than 1st respondent.

Judgment: 1. The facts giving rise to this application
are as follows: The Petitioner and the Respondents, other than
the first Respondent, are judgment creditors of a certain lady
by name of Mrs. Bertha Friedman. Petitioner obtained a judg-
ment from the Magistrate’s Court, Jerusalem, for house rent
against the said judgment debtor and obtained an attachment
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on certain goods which were found in the house which was
leased by Petitioner to the said judgment debtor. The Respon-
dents also obtained judgments against the same judgment debtor
and also attached certain goods which were found in some
other place. The Chief Execution Officer ordered that the pro-
ceeds of the sale of the attached goods be distributed in pro-
portion to the claims of all the judgment creditors.

2. Petitioner applied to this Court for an order to issue
1e first Respondent ordering him to pay the proceeds of the
of the attached goods which were found in the house
which was leased by Petitioner to the judgment-debtor contend-
ing that he has a special privilege in respect of the goods of
the tenant kept in the leased premises,

to ti

sale

3. The second part of Article 127 of the Ottoman Execution
Law provides that the rent has special preference over the
proceeds of the sale of the goods kept in the leased property:
but it only applies to goods which were in the leased premi-
ses — it cannot apply to property found in any other house
leased by the judgment debtor.

4. For the above reason, the rule must be made absolute
with costs to include LP. 3. - advocate’s fees,

Criminal Appeal No. 76 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Greene J. and Frumkin ].

ATTORNEY GENERAL Appellant.

v

MOUSA ELIAS ABBOUD . Respondent.

Meaning to be given to the word “order” in sub-section (8)
of section 35 of the Town Planning Ordinance, 1936.

| The interpretation to be given to the word “order” appear-
ing in sub-section (8) of section 35 of the Town Planning Ordi-
nance, 1936, must be such as to include any penalty imposed,
whether by way of fine ot imprisonment, and also orders for
tertain things to be done.
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The two points of law on which leave to appeal was
granted were: —

1. Whether against a conviction under Section 35 of the
Town Planning Ordinance, 1936, a sentence and order
to pay a fine of LP. 1.-and to fill up the basement of
a building, the convict may appeal as of right under
Section 5 (1) of the Magistrates’ Courts Jurisdiction
Ordinance, 1935 — having regard to the terms of Sec-
tion 35(8) of the Town Planning Ordinance, 1936 — or
must first apply for leave to appeal under Section 5 (5)
of the Magistrates’ Courts Jurisdiction Ordinancs, 19357

Whether having regard to the omission by the present
respondent (the appellant to the Distriet Court) to
comply with Rule 9(2) of the Magistrates’ Courts Pro-
cedure Rules, the District Court should have rejected
the appeal upon the ground that the appeal had not
been properly lodged — bearing in mind the decisions
in Civil Appeal 89/36 and 92367

Junior Government Advocate (E. Salant) for appellant.

J. Maman for respondent.

Judgment: This is an appeal which is brought before us
by the Attorney-General from the judgment of the District Court
of Haifa in its appellate capacity dated the 26th April, 1937, in
which the Government desires to have an opinion as to the
proper interpretation of the law. A number of technical points
were raised before us on both sides, but we do not purpose to
deal with them, The matter to be interpreted is the provision
of sub-section 8 of section 35 of the Town Planning Ordinance,
1936, which provides as follows: —

‘““Any person aggrieved by any order of a Magistrate’s

Court or Municipal Court under this section, or by any

refusal or failure to make such order, may appeal against

such order, or against such refusal or failure, as the case
may be, to the District Court and the District Court may
allow or reject the appeal, or may return the case to the

Court from which the appeal was made, or may make any

order that such Court could have made under the provi-

sions of this section. For the purposes of this section the

District Court shall consist of a President or Relieving

President, and one Judge.”

This section is a long and rather complicated section, and
it is quite clear why it came into existence.

Offences against Town Planning are peculiar and in very
many cases cannot be adequately dealt with by penalty. This
section was presumably passed by the legislature to give power

— 249

to the Courts, which before its passing they did not fully
possess, to order persons to do certain things. The powers are
vested in Magistrates’ Courts. Sub-section 4 of section 35
expressly lays down these powers as follows:

‘ “ Notwithstanding anything contained in the Magistrates'
Lourts Jurisdiction Ordinance, 1935, or the Municipal Courts
Ordinance, 1928, Magistrates’ Courts and Municipal Courts
Hhul‘l respectively exercise jurisdiction in cases under this
section, and such Courts shall have all the powers set out
in this section, save in the case of an appeal as provided
for in sub-section (7) (sic) hereof.”

. It seems to us that the real point in this case and a point
:-Jh!ch is desirable in the public interest should be decided is:
TDUES sub-section 8, when it speaks of an “order”, include a
fine or imprisonment which may be imposed under this section?”
j]"he section gives the Magistrate power to impose a fine, and
in certain questions imprisonment, and also to make orders for
certain things to be done. If the word “order” does not include
these penalties it might be that a penalty might be imposed and
an order for, say, demolition made upon the same facts —
the order for demolition being appealable, the penalty not
appealable.

It does not seem to us that the legislature intended this
anomalous position and it seems to us that it is the meaning
and intention of the Ordinance that “order’” should include any
penalty imposed.

The appeal will therefore be dismissed.

Civil Appeal No. 62 of 1937.
{n the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene [. and Khaldi .

MARY HADDAD Appellant.

v

AMIN MICHAEL HADDAD Respondent,

Personal status — Husband and wife — Alimony — Main-
tenance . — Claim for maintenance on ground of desertion —
Defence that claimant no more wife of defendant owing to
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dissolution of marriage by Religious Court Distriet Court
declined  jurisdiction on ground that claimant was suing for
alimony — Palestine Order in Council, 1922, Article 51.

In Civil Case No, 12536 of the District Court of Haifa
the appéllant eclaimed from the respondent, her husband,
maintenance for herself and her child on thé ground that
the respondent had deserted her and had neglected to sup-
port her. The main defence of the respondent was that he was
no longer appellant’s husband, since the marriage had been
dissolved by a decree of the Greek Orthodox Religious Court,
to which defence appellant replied that she had no notice what-
ever of any proceedings for the dissolution of the marriage, and
that any such decree, if it existed, was void and of no effect. The
District Court dismissed the action on the ground of absence ol
jurisdiction, it apparently took the view that the claim was one
for alimony and therefore within the exclusive jurisdiction of
the Religious Court. The wife appealed.

In allowing the appeal, setting aside the judgment of the
District Court and remitting the case to it with directions to
hear evidence as to meatis and to enter judgment for the appel-
lant for such arrears of maintéenance for hergelf and her child
as may appear reasonable, the Court of Appeal,

HELD (1) that the claim made by the appellant was one for
maintenance, because by alleging that the respondent
had deserted her and had neglected to support her
she framed her statement of claim correctly for a claim
for maintenance.

(2) that the word *“alimony" as used in the Order: in
Council, which must be given the same meaning as it
has in English law relating to *‘Husband and Wife”,
is applicable to the allowance secured to a wife when
the parties have separated by mutual consent, or the
amount ordered by the Court when there has been a
judicial decree for separation. The allowance granted
when there is a matrimonial suit pending’ is called
alimony pendente lite.
that the word ““maintenance” is always used to describe
the allowance ordered to be paid to a wife by a hus-
band who has deserted her.

Approved: Shaw v. Attorney General, 23 L.T.R. 322.

Hassan Hawa for appellant.
Hanna Atalla for respondent.

Judgment: 1. The appellant brought as action in the
District Court of Haifa against the respondent, alleging that he
was her husband and that he had deserted her and neglected

—=vgal

If':m maintain her and her child. The action was tried by the Pre-
sident of H‘1e District Court sitting alone. He dismissed the action
so far as it related to maintenance for the appellant herself but
ordered the respondent to' pay LP. 1. a month for the main-
tenance of the child. The appellant has appealed.

2. The principal defence of the respondent was that he
was 1o longer the husband of the appellant, the marriage
113\'1‘ng been dissolved by a decree of the Court of the Eastern
(Orthodox) Community at Acre. The appellant’s reply to this
was that she had no notice whatever of any proceedings frl}r
Ihc. dissolufion of the marriage, and that cunsequeut];‘ an
S;iL‘;’t‘dccrE’.e was void and of no effect. The respondent d(oez
not deny that the appellant received no notice of the proceedings

) g,'-.)-;ciiiiiu”]1::.“;,:1fr-”]-v I-_asrern (Orthodox) Community does
ot sanct X parte granting of decrees for the dissolution
of I}:;;-z.rraag‘_{c. The Courts of the Community are granted  an
exclusive jurisdiction with respect to divorce — but that does
nc‘-h: prevent the Civil Courts of Palestine from refusing to
recognise any decree which is confrary to natural justice
Some systems of law may allow marriages to be dissolved or;

t‘](_‘ nere ex of 4 Tradi

Cl : 'ere ex parfe application of a party or without any appli-
ation at : BB >

q“(‘;; at I_ii!. hn.r t?n Eastern (Orthodox) Community has no
JULH provisions in its law. If one spouse desires a dissolution

of marria e 2 oft ;
narriage, then the other spouse has to have nofice of the

pr‘r._m;eed]ngs and an opportunity of resisting them, if he or she
ilunss fit. If this cardinal element in procedure is, omitted “‘IBH
any subsequent decree is null and void. In the case of Shaw v
the Attorney General, 23 L.T.R. 322. Lord Penzan‘ce saili' .

. e ]L:dgmGnt 80 obtained has, therefore, in addition 10
f:m want of .jurindictiun. the incurable vice of being mmr-n*j-
to nfltuml justice, because the proceedings are x ? l'}
and in the absence of the party affected h;'\.t[]‘um i

T e
he decree of the Eastern (Orthodox) Court cannot be re-

cognised as valid, and for th i
: ) 1e purposes of this case i
are still husband and wife. =gt PR

iudgm‘tm'r_hehlea(;r}d ].udge did not deal with this point in his
. e e lslm:_ssgd the appellant’s claim on the ground
e rtlo jurisdiction. If 1 follow him correctly his reason-
eS| a wrlat ‘the appellant was really suing for was

ony”, not “maintenance”, and that “alimony” was a

Matter within the exclusive jurisdicti
urisd
Community. jurisdiction of the Court of the
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5. There 'was a great deal of argument in the Court
below and before us as to the meanings of “alimony” and
“‘maintenance” in Article 51 of the Palestine Order-in-Council,
1922, The distinction is important, as the Religious Courts have
exclusive jurisdiction in matters of alimony, -while in matters
of maintenance they have jurisdiction only if all the parties
consent. (Article 54 of the Order-in-Council). |1 assume that
the Order-in-Council was drafted by English lawyers and that
the words have the same meaning as they have in the English
Law relating to “Husband and Wife”. The word “alimony”
has a restricted meaning. It is applicable to the allowance
secured to a wife when the parties have separated by mutual
consent, or the amount ordered by the Court when there has
been a judicial decree for separation. The wife may also be
granted an allowance when a matrimonial suit is pending, and
this is called alimony pendente lite. From this it may be
deduced that the word “alimony” is applicable when the rela-
tion of husband and wife is still subsisting, but the parties are
separated either by consent or in consequence of a judicial
order, or because a suit for separation or dissolution is pending.

6. On the other hand the word “maintenance” is always
used to describe the allowance ordered to be paid to a wife by
a husband who has deserted her. This is clear from the wording
of the Summary Jurisdiction ( Married Women) Act, 1895, where
the charge against a husband is that he wilfully neglected to
provide reasonable maintenance for his wife and children. The
order given by the Court is always called a “maintenance order”,
and the legislature uses the word in the same sense in the
Maintenance Orders (Facilities for Enforcement) Act, 1920,
Further, when a marriage has been dissolved by a Court
decree, and the former wife wishes an order for payment of a
monthly or weekly sum, her application is called an application
for maintenance and not an application for alimony.

7. There can be no doubt that in the present case, where
the appellant alleged that the respondent had deserted her and
had neglected to support her, she framed her statement of claim
correctly when she sued for maintenance. A suit for maintenance
is within the jurisdiction of the District Court, and the learned
judge erred in declining jurisdiction.

8. The law of the Eastern (Orthodox) Community requires
that a husband should provide reasonable maintenance for his
wife if he deserts her without just cause. The respondent in
this case does not deny the desertion; he does not allege

£

; .I,'u -y 'uu,g___ I
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any just cause save the invalid decree of dissolution already
referred to, -

g, _l c.annoi find in the proceedings below that there was
any admission or proof of the means of the respondent, and
the case will have to go back. The judgment of the Court L;clow
s{lolllfj be set aside and the action should be remitted with
directions to hear evidence as to means and to enfer judgment
for the appellant for such arrears of maintenance for herself
and her child, and such future maintenance for herself and her
child, as may appear reasonable.

The appellant will have her costs of thi in
F: IS appeal
LP. 9 advocate’s fees. by

Civil Appeal No. 127 of 1937,

In the Supreme Court sitting as a Court of Appeal.

Before: Copland J.. Greene ]. and Frumkin i

HAJ ISMAIL NAJJAR Appellant

DAVID AMOS Respondent,

_ !._-“w'{!cnre_, Documentary — Bailee (Trustee) Oral evidence
nmdmm:;h& in rebuttal of documentary evidence — Ottoman
Code of Civil Procedure. Article 80 — Mejelle, Article 1774

m&im\i\ hf\lre Q4 trustee swho has givena receipt for the property de-
: d with him on trust alleges that he has returned the trust to
Pt!; 'L'l“‘l]t"l‘, .he must prove that by written evidence; he cannot
Cf{'u_; on ;\‘{'['l.u]e 1774 of the Mejelle; and Article 80 of the Ottoman

e of Civil Procedure applies to such cases — So laid down by
the Supreme Court gitting as a Court of Appeal, 45

M. Kehaty for appellant.

S. Yehuda for respondent.

_ jt_:f!gmem: This case raises an interesting but simple
gﬁlm. T'he appellant some years ago accepted LP. 100 from the
®Spondent as a deposit and gave a receipt in which it was
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stated that the money was held! on trust. Later the respondent
sued for the return of the LP. 100, and the appellant alleged
that he had already repaid it, and claimed that by Article 1774
of the Mejelle he was discharged: by 'his oath,

The District Court: held on appeal that since the appellant
had. given a written' acknowledgment of the amount any repay-
ment thereof must be proved in writing,‘and that the oath was
insufficient to disprove a written. document. The. appellant'has
appealed by leave to this Court.

It has been argued that by Article 54 of the Civil Procedure
Code.and Acrticle 17741 of the Mejelle the oath  of a trustee is
sufficient even when the deposit on trust is proved by 'means
of a written receipt. We do not agree. The Civil Procedure
Code must be read as a whole, and there is nothing in this
case to take it out of the provisions of Article 80 of the Civil
Procedure Code. Where a trustee gives a written acknowledge-
ment of the amount deposited with him repayment must be
proved in writing; his oath is insufficient.

-

The appeal is dismissed with costs and LP. 5 advocate fees.

Criminal Appeal No. 78 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Copland J. and Frumkin J.

AV SAID WAWE & . 2 4 soos 4 s w0 o Appellant.

ATTORNEY GENERAL Respondent.

Evidence — Corroboration — Evidencé of one eye-witness
requires corroboration Repelition by wilnesses-.of statements
made to them by another witness not material evidence to corro-
borate that other witness's evidence Evidence Ordinance,
Sections 6 and 7.

.\\‘;n\'i wiue charged before the District Court of Haifa in
Criminal Case No. 9631 together with two other persons, who
wefe acquitted in the course of the trial, with attempted murder
contra Scetions 222 (a) and 23 of the Criminal Code Ordinance;

250 —

1926, The evidence against him wias that 'of the complainant and
of - four other persons. who did not see Wawi aseault the
complainant, byt said that the complainant, on being questioned
as to who were his assailants, told them that YWawi had fired at
him and' 'that two ‘other men had also been present. On' this
evidence the Distriet Court convicted Wawi'and sentenced him to
ten years imprisonment, Wawi appealed.

In allowing the appeal, quashing the conviction ‘and dis-
charging the appellant, the Court of Appeal,

HELD that the mere repetition by witnesses of statements made
to them by another witness cannot be treated as that
material evidence sufficient for eorroboration as réquired
by Section 6 of the Evidence Ordinance. In this particular
case, the wepetition by the four witnesses of the statement
made to them by thé complainant that appellant and two
others had attacked him was not material evidence corro-

borating .his evidence,
|

Wrongly decided: "CRA 30/27, 1 P.L.R. 150.
Approved: AA 9/28, | P,L.R., 281.
R. v. Christie (1914) A.C, 595,

The judgment of the Court'was delivered' by Copland: |.
H.C. Weston Sanders for appellant,

Assistant Government. Advocate (Fawzi Ghussein) for res-
pondent,

Judgment: 1, We have already intimafed that in our
opiion. this conviction. cannot stand, and this is now the

considered judgment of the Court giving our reasons for this
opinion,

2. The appellant was convicted by the District Court,

Haifa, of attempted murder, contrary to Sections 222 (a) and 23
of the Criminal Code Ordinance, of Younis Salim Nurjerini and
Was sentenced to ten years imprisonment. Apart from the evi-
dence of Younis, who said that the Appellant, whom he said
he definitely recognised, fired at him with a rifle at close range
at night outside his (Younis’) home, the bullet just grazing his
left thigh, the principal prosécution witness was Younis® wife,
Hanifeh. Hanifeh said that she was in their house, where she
heard a shot from close at hand — fhat she then opened the
door, saw her husband outside and asked him who had fired
at ‘him, and in reply, Youiis gave the name of 'the Appellant,
and’ of two' other ‘men; 'who Wwere acquitted -in the course of
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the trial, as the assailants, Hanifeh never saw the appellant,
nor the other two men, who were said to be present, The
other evidence against the appellant was given by three men.
Muhammad Sheikh Mustafa Abu Saleh, Muhammad Ali Ahmad,
and Eissa Husein Mushemesh, who all say that when they
went to Younis' house after the shooting, and questioned Younis
about it, the latter told them that the appellant had fired at him
and that two other men had also been present. Only the first
named, Muhammad Sheikh Mustafa, would seem actually to
have heard the shot, which he said seemed to come from the
direction of Younis’ house.

3. This was all’ the evidence for the prosecution, and it
will be seen that it consists of the statement of Younis, who
was the only person who actually saw the appellant, and the
statements of four persons who all say that Younis told them
that the person. who had fired at him was the appellant. The
defence was a denial of the charge, and an alibi which was
not very convincing.

4. The principal ground of appeal is that there is no
corroboration of Younis' evidence as required by Section 6 of
the Evidence Ordinance {Laws of Palestine, Cap. 54).

5 The Sections of the Law which we have to consider
are Sections 6 and 7 of the Evidence Ordinance which are
as follows:

“f., No judgment ashall be given in any case on the
evidence of a single witness unless auch evidence is, in a
civil case, uncontradicted or, in a criminal care, is admitted
by the accused person or; whether in a civil or eriminal
case, is corroborated by some other material evidence
which, in the opinion of the Court, is sufficient to eatablish

the truth of it.

7. Evidence of a statement made at the time when,
or ahortly before, or after, an offence is alleged to have
been committed and directly relating to a fact or facts
relevant in the case is admiasible if made by a person who
ia himself also a witness ™.

6. It may be convenient fo Summarise here the provisions
of Section 30 of the Children Act 1908, to which reference will
be made later in the course of this judgment. This Section
provides that where a child of tender years has given unsworn
evidence in support of a charge in' respect of any offence
mentioned. in the First Schedule tothe Act, no person ‘‘shall
be liable to be convicted of the offence unless the testimony

admitted by virtue of this Section and given on behalf of the
prosecution is corroborated by some other material evidence in
support thereof implicating the accused”.

7. In England, corroboration is only required in certain
classes of cases, one of them being offences of ‘a sexual nature
committed on children. In Palestine, corroboration of the evidence
of a single witness is required in all cases except certain con-
traventions under the Road Traffic Ordinance.

8. The point: which we have to consider is whether a
Statement given by 'a witness can be corroborated by evidence
of statements made by this witness to other persons, not in the
presence of the accused but implicating the accused.

9. Unfortunately, in previous judgments given by this
Court, there has been a conflict in the rulings given in different
cases. In Abdul Rahman Daoud el Rahal v. The Attorney
General (Criminal Appeal No. 30 of 1927 — 1 P.LR. 150), the
Court held that a statement made at the time when or 5!1;)rt!y
before or shortly after an offence is alleged to have been com-
n'1il_!ed, if admissible under Section 6 (now Section 7) of the
Evidence Ordinance, can be taken to be material evidence in
c‘nm":boralion of other evidence as required by. Section 5 (now
Section 6) of the same Ordinance. The Court went on to say
that “the Court below was of opinion that the early statement
of complainant was material evidence sufficient to corroborate
the evidence in the witness box of the complainant, and this
Court’ will not go behind that finding .

) 10. On the other hand in Abdul Rahim Jamil el Haj
Saleh v. The Attorney General (Criminal Assize Appeal No. 9
of 1928 — 1 P.L.R. 281) the Court gave this opinion; —

“The conviction, however, was based on the assumption
that the evidence of the deceased was corroborated. Her
statement in the village was testified to by two witnesses
:'dnll supported by her statement to the Magistrate in hospital
in the absence of the accused, but we hold that such repe-
titions of the evidence of a single witness are not the corro-
ijrrr‘a\.tion by some material evidence which Section 5 (now
Section 6) of the Evidence Ordinance reqiires ol

I1. The first cited case has been followed also in
recent years.

; 12, If one turns to the English Law the position is quite
tiear. The point came before the House of Lords in R. v.
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Christie, (L.R. (1914) A.C. 595). It is true that the principal
point in this case was on another matter, but the present point
before us is dealt with at the end of the judgment of Lord
Atkinson, where he says: —

©Again; he (that is the presiding Judge) treated. the
evidence of the mother of the boy and the constable, as to
what the boy said and did on the occasion of the identifi-
cation, as corroboration of his testimony at the trial, within
the meaning of the 30th Seetion of the Children Act of 1908,
This is, of course, wholly erroneous. If the boy himself had
been examined, either in chief or on cross-examination,
and had detailed wwhat took place at the identilication, this
portion of his evidence could not be treated as corroboration
of the other portion proving the charge, He could not be
his own corroborator. It ean make no posgsible difference
when others tell what he did and said on that occasion.
Their evidence is no more material corroborative evidence
in support of his evidence 'at the trial implicating the
accused than his would he™,

Lord Reading, dealing with this point in the same case,

“Assuming that your Lordships were of opinion that
the boy's statement was admissible, this conviction, for
other reasons, could not stand, and was properly quashed,..
By virtue of Section 30 of the Children Act 1908 (B Edw. 7,
¢. B7), Christie could not be convicted unless the boy's
testimony was *corroborated by some other material evi-
dence in support thereof implicating the accused’. There was
no sufficient direction, and there was misdirection to the
jury of the requisites of corroboration under this Statute.
Such direction as was given by the deputy chairman was
erroneous, inasmuch as it treated the statement by the boy,
given in evidence by the mother and the constable as cor-
roboration of the boy's evidence implicating the accused.
This is manifestly wrong".

13. Following this reasoning, Abdul Rahman Daoud el
Rahal v. The Attorney General (supra) and the cases in which
it was followed must be taken to have been wrongly decided
and we hold that mere repetition by witnesses of statements
made to.them by another witness cannot be treated as that
material evidence: sufficient for corroboration as required by Sec-
tion 6 of the Evidence Ordinance.

14. For these reasons, the District Court erred in convict-
ing the Appellant, and the appeal must be allowed, the con-
viction quashed, and the appellant discharged.
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High Court No, 39 of 1937.
In the Supreme Court sitting as a High Court of Justice.
Before: The Senior Puisne Judge and Abdulhadi |,

I. ~ MUSA ES-SAYEGH
2. TEWFIK ABU GHAZALEH

Pelitioners.
v,

MUNICIPAL COUNCIL OF JAFFA

Respondent.

. Trades and Industries Licences, Trade — Police may
refuse their approval on strong grounds of suspicion that the
place may be used for unlawful purposes.

: It is not necessary, where the police wish to refuse to grant
their approval to the issue of a trade licence, that they (the l!?:liﬁ‘}
H.h"!lld have available sufficient evidence to uulmlit‘ul.v a prima
facie case in a criminal charge; they may base their L]iﬂ.‘l[.‘]\l‘n\'u.l
a licence on strong grounds of suspicion that
the place for which the licence is required will be used for
unlawful purposes — So held by the Supreme Court sitting as ;
High Court of Justice, I : b

to the issue of

I'he facts, in so far as they are relevant to this report,
appear from the order,

Issa Hazou for petitioners.

Amin Akel for respondent,

.‘,"’"‘"”'f This is an application for an order to the
.\:lllfl!t‘lpﬂl Cf)uncil_. Jaffa, to issue a hotel licence to the first
Petitioner. The Council refused the licence on the ground that
a petition by certain prominent residents ruprescutéd that the
.pn_;;:ms‘ed hotel was being conducted and had been conducted
In an immoral manner,

The Petitioner had, in accordance with the law, obtained
the approval of the Police. This Court, having certain doubts
as to the significance of this approval, called Mr. Miller, a
Depur)' Superintendent of Police, as a witness. His evide,m:e
Supported the action of the Municipal Council in refusing the
licence. He said that the Police had to give their approval as
the Petitioner had no criminal record. My brother and | think
1I.|at in adopting this course, the Police were taking a narrow
View of their responsibilities.
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It is. not necessary that the Police should have available
sufficient evidence to constitute a prima facie case in a criminal
charge in a case like this, we think they may base their
disapproval on strong grounds of suspicion.

We think that the Council might have conducted their
inquiry in a more judicial manner, but we are convinced that
their decision to refuse the licence was right,

The rule will be discharged with cosis, to include LP. 10, -
advocate's fees,

-
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Criminal Appeal No. 96 of 1937.
In the Supreme Court sitting as a Court of Appeal,
Before: The Senior Puisne Judge, Greene J- and Frumk

1.  NECHAMA ZWANGER

2. GUARDIANS OF THE FOUR
DAUGHTERS OF THE LATE JACOB
EWANGER Loy 4 L s rbat i

V.

REUBEN SHEINZWIT . . . . . Respondent.

Attachment, Provisional — May be ordered by Supreme
Court sitting as a Court of Appeal.

The Supreme Court, sitting as a Court of Appeal, in a
proper case coming before it, is vested with the power to order
provisional attachment — So laid down by the Supreme Court
sitting as a Court of Appeal.

Henry E. Baker for appellants.

N. Abcarius for respondent.

Jadement: The Respondent in this case was convicted of
the manslaughter of a man named Zwanger. After the conviction
there was an application made fto the presiding Judge for
Compensation in lieu of diyet. From the application before us,
it appears that a sum of LP. 1990. - was asked for as compen-
sation. The presiding Judge made an award of LP. 250, -, and
the persons concerned have lodged an appeal against that
order on the ground that the compensation should have been
larger, That appeal has not yet come on for hearing and we say
nothing, at the moment, as regards its merits.

Meanwhile the applicants have made an application to
this Court for provisional attachment of the property of the
Respondent as security for the increased damages which they
anticipate will be awarded by this Court on the appeal.

We have no doubt that in a proper case coming before us
this Court is invested with the power to order provisional
altachment. we do not think that the present case is a case in
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which such an order should be made. The applicants have
only a problematical case with respect to the increase of com-
pensation. No grounds have been urged to show that the com-

pensation awarded was so small that it could not have been
awarded by a reasonable Judge. We think that that is the proper

way in which to decide the matter. Some arguments should
have been urged fo show that the compensation which was
awarded was unreasonable.

For these reasons the application is refused but without
costs; as advocate for the Respondent does not apply for costs.

Criminal Appeal No. 88 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene J. and Khaldi J.

. SHOBASH YOUSEF AHMAD
. AQEL IBRAHIM KHALIL

1

2

3. AQLEH IBRAHIM KHALIL

4. MUEIQEL IBRAHIM KHALIL .

V.

ATTORNEY GENERAL . . =« « « Respondent.

Appellants.

Information — Signature of information by X. “for Govern-
ment Advocate’ — Person signing authorised to sign — Whether
information properly filed — Whether an information may con-
fain a charge other than that on which the aceused was com-
mitted — Criminal Procedure ( Trial Upon Information) Ordinance,
Section 28.

Charge — Original charge for murder — Examining
Magistrate committed for manslaughter — Criminal Procedure
( Trial Upon Information) Ordinance, Section 18(2)

Criminal Code Ordinance, 1936 — Whether ultra vires
Palestine Order in Couancil, 1922, Article 46.

Oftoman Law — Legislature of Palestine entitled to amend
or repeal the Ottoman Law — Palesiine Order in Council 1922,
Article 18.

- 263 —

The appellants were charged before the District Court of

Jerusalem in Criminal Case No. 1687 with manslaughter, con-
t|'.'1l',\" to Sections 212, 213 and 23 of the Criminal L‘mh».()rdil;;tm'('
1936. They were convicted of the offence as Inid and the fi:'hl‘
appellant was sentenced to fifteen years imprisonment Elllll. each
of the other three appellants to six years imprisonment. They
&‘lplu'illl.‘d and the grounds of appeal urged on their behalf :'1[\11:.‘-'1'1‘
in the judgment of the Court of Appeal reported hereinafter, I

In dismissing the appeals, the Court of Appeal

HELD (1) that the information that was signed by one Issa Agel
:'I‘m' Government Advocate”, who was .unlillual to sign
informations on behalf of the Attorney General, \\:‘.ln
properly filed, as required by Section 28 of the Criminal
Procedure (Trial Upon Information) Ordinance. Further
an information may contain a charge for an uﬂ'unc-;:
other than that on which an Examining Magistrate has
committed an accused, provision for which is to be
at'mmd in Sub-Sections (%) and (5) of Section 28 of the Crim-
inal Procedure (Trial Upon Information) Ordinance,

that an Examining Magistrate holding a preliminary
enquiry, who has before him a charge of ;illll'dt\':‘;,
can, as he did in this case, commit on a charge of
manslaughter, in virtue of the power given him by
Section 18 (2) of the Criminal Procedure (Trial l.'ptl;l
Information) Ordinance,

11?;11 the Criminal Code Ordinance, 1936 is not wultra
vires the Palestine Order in Council, 1922,

%) that Article 18 of the Palestine Order in Council gives
the legislative authority in Palestine the power to
promulgate Ordinances for the ‘‘peace, order and good
government” of Palestine and that such words empower
the legislature to amend or repeal the Ottoman Law,
whenever such a course seems necessary for the peace,
order and good government of Palestine. .

Wrongly decided: MA 9/32, 1 P.L.R. 740
Approved: Riel v. The Queen, 12 App. Cases 675
Hassan Sidgi Dajani for first appellant.

Salomon Yehuda for the other three appellants.

Solicitor Gennral (Alan Rose) and Junior Government Ad-
Yocate (Omar Wa'ri) for respondent.

Manning, S.P.J: 1. The appellants were convicted of man-
Slaughter by the District Court of Jerusalem. The first ground
faised in this appeal by Hassan Sidgi Dajani, advocate for the
dppellant Shobash, is that the information was irregular, It was
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signed by one Issa Agel, “for Government Advocate”, and
Section 28 of Cap. 36 enacts that an information should be
“filed” by or on behalf of the Attorney-General. Omar Wa'ri,
who appeared for the Respondent, made it quite clear that
Issa Aqel was entitled to sign informations on behalf of the
Attorney-General. The word used is “filed”, not “signed”,
and there can be no doubt that this information was filed on
behalf of the Attorney-General. This ground of appeal fails.

2. If | understand correctly Hassan Sidqgi’s second ground
of appeal it is that the learned Magistrate holding the preli-
minary investigation had before him a charge of murder, whereas
he committed on a charge of manslaughter. Section 18(2) of
Cap. 36 makes it clear that the learned Magistrate had power
to do this. This ground of appeal also fails.

3. Hassan Sidgi’s third ground of appeal is that there
was no reasonable evidence to justify the finding of the Court
below. He says there were discrepancies in the evidence of
certain witnesses and variations between their evidence in Court
and the statements which they had made to the Police. I have
no doubt that the Court below took all these matters into
consideration. The record shows that the evidence was suf-
ficient in law to justify the conviction of his client. This ground

of appeal also fails.

4. Mr. Yehuda, who appeared for the other three Appel-
lants, raised a novel point to the effect that the Criminal Code
Ordinance of 1936 is uwlfra vires. To understand his argument
it is necessary to refer to Article 46 of the Palestine Order-
in-Council, 1922. The Order-in-Council came into force on
September 1st., 1922, and Article 46 prescribes the law to be
administered by the Civil Courts from that date. The relevant
part of the Article is as follows: —

«46. The jurisdiction of the Civil Courts shall be exer-
cised in conformity with the Ottoman Law in force in
Palestine on 1st November, 1914, and such later Ottoman
Laws as have been or may be declared to be in force by
Public Notice, and such Orders in Council, Ordinances and
Regulations as are in force in Palestine at the date of the
commencement of this Order, or may hereafter be applied

.

or enacted ;

5. Mr. Yehuda says that these words must be interpreted
to mean that His Majesty in Council intended that the Ottoman
Law in force on November 1st., 1914, was to be a fixed and

s
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invariable law for Palestine, subject to alteration, amendment
or repeal only by another Order-in-Council. Ordinances and
regulations subsequently enacted were to be merely for the
purpose of filling in gaps not covered by the Ottoman Law,

6. The Article is undoubtedly open to this interpretation,
To support his argument Mr. Yehuda laid stress on the wording
of Articles 39 and 52. Article 39 refers to the jurisdiction of
f’\ﬁagistratcs’ Courts and says such Courts shall have the
jurisdiction assigned to them by the Ottoman Magistrates’ Law
of 1913, as amended by any subsequent law, ordinéncc or rules.
Mr. Yehuda points to the words “as amended” and says they
do not occur in Article 46; the word used there is “and”.
.{frticle 52 deals with the jurisdiction of the Moslem Religious
Courts which is to be exercised in accordance with an Ottzman
Law of 1333 (A.H.), “as amended by any Ordinance or Rules.”
It may be freely admitted that the words “as amended” in
these Arficles, and their absence in Article 46, lend support
to Mr. Yehuda’s contention. But, as the Solicitor-General points
out, the Order-in-Council has to be looked at as a whole and
Article 18 gave the legislative authority in Palestine the power
to promulgate ordinances for the “peace, order and good gov-
ernment” of Palestine. These words, to quote from the judgment
(;f the Judicial Committee in the case of Riel v. The (S,ueen,
12 App. Cases 675, “are apt to authorise the utmost discretion
of enactment for the attainment of the objects pointed to.”
Tihnere can be no doubt that they empower the legislature in
this case to amend or repeal the Ottoman Law, whénever such
a cours.e seems necessary for the peace, order or good govern-
ment of Palestine. The Solicitor-General has also drawn our
attention to the telling fact that under Article 18 the power to
pr(lm.ulgnlc ordinances is granted subject to certain specified
restrictions — but that there is no restriction as to modifying
or re1pcz1ling the Ottoman Law. I agree with the arguments olf
the Solicitor-General and I think that Mr. Yehuda's interpretation
of Article 46 is unreasonable. |

7. Mr. Yehuda's second ground was that the information
Contained a charge for an offence other than that on which
”1? learned Magistrate had committed the accused and that
Ih_:s vitiated the conviction. He says that this cannot be done
\'-fnlmuf a special order of the Attorney-General. In support of
his argument he cited a decision of this Court, Mottes v. The
Attorney»General, reported in the Law Reports of Palestine,
;92}(1)-33, at p. 740. In that case a Magistrate had committed on

Charge of fraud and one of the counts in the information
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was attempting to incite another to commit a fraud. This Court
held that in these circumstances there should have been a
special order of committal by the Attorney-General and that the
count was not properly before the Court of Trial. It based its
decision on the wording of Section 28, Sub-Section 5 of
Cap. 36 (Laws of Palestine, Vol. I, p. 486). This reads as
follows: —

“«(5) Where a magistrate has committed or refused to
commit an accused person, either for the offence with
which he has been charged or for any other offence, the
Attorney General may, notwithstanding such committal
or refusal, -

(a) within three months thereof, make an order com-
mitting the accused person for trial summarily or upon
information on any charge arising out of the evidence
taken at the proceedings for committal;

(b) at any time within the period for presecription of
the offence, make an order that further evidence shall be
taken before a magistrate with a view to committal.”

The ground upon which the Court proceeded was that the
Sub-Section did not originally refer to cases in which the
Magistrate had committed for trial but only to cases in which
he had refused to commit. An amendment was made in 1929
which included in the discretion of the Attorney-General cases
in which the Magistrate had committed as well as cases of
refusal to commit. The Court said with regard to this: —

«The object of this amendment is clear. Where it is
intended to over-ride the decision of the Magistrate, the
authority of the Attorney-General himself is required, and
the matter is not to be left to the discretion of a Junior
Government Advocate.”

8. | have always thought that this case was wrongly
decided. The Sub-Section which precedes Sub-Section 5 (Sub-
Section 4) reads as follows: —

«(%) Any offence may be charged in an information
which is supported by evidence taken at the preliminary

enquiry .

The two Sub-Sections must be read together. If the Attorney=
General wishes to include in an information a charge arising
out of the evidence different from that on which a Magistrate
has committed, he may himself within three months make an
order for commitfal, but he is not compelled to do so. Sub-
Section 4 allows him to include such a charge in the informa-
tion, but there might be cases in which the Attorney-General con=
sidered it more consonant with justice to adopt the more elaborate
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&rucefi!,‘lr_e of Sub-Section 5. I do not think that Sub-Section 4
:| ‘qudlmed by Sub-Section 5, and the ruling of the Court in
16 Mottes case (supra) would render Sub-Section 4 superfluous

C - i

ye}m(j]t;*s Iclﬁget:erchls may.be,.the decision cannot help Mr,
e e says his chen‘ts were committed on Sec-
ns 212, 213, and 24 of the Criminal Code, and that the
were qcl@rgcd under Sections 212, 213, and .éd Sections 21§
and ':1‘.)‘ deal with the offence of manslaughter; Section 24
‘c?cai_s \_-mh the question of common purpose; Scctién 23 de]ﬁ
prmupal offenders.” There was no diffe,rencc helu:rccn lt]fes
0?‘!9!1;‘{: charged and that for which Appellants were COII‘II‘I‘liltC(]‘]e
viz. m;.mfs!aughtcr. They cannot complain that they were s'-'ive’
more infermation in the charge than they were cntitieg tn
There are no merits in this ground of Appeal. B

10.  Mr. Yehuda's other grounds of appeal cover the
same ground as the last of Hassan Sidgi Dajani’s, that the:;
;v:'}s r}m reasonable evidence to justify the findings (;f the Court
velow. There was clear and sufficient evidence that Mr. Yehuda's

I': . reTo
tCiIL[HS were present for the purpose of assisting and ensuring
1€ carrying out of the offence. i

I1. 1 do not think the sentences were excessive. In my

S

Greene | :
Khaldi | :

I concur.
I concur.

Civil Appeal No. 122 of 1937,

In the Supreme Court sitting as a Court of Appeal

Before: The Senior Puisne Judge, Khaldi J. and Abdulhadi J
SAID AWAD EL KHOURY

V.

Appellant.

SALIM RAJI FARAH . Respondent

- . . . . . .

Bills of exchange — Promissory notes — A promissory
;10&.’, besides the essentials required for it, contained an under-
at:;;{zg to pay damage, loss, costs and interest — Whether such

ttions took the document out of the class of promissory notes —
Ottoman Commercial Code, Articles 145 and 146.
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A promissory note, the text whereof appears in the judg-
ment of the Court of Appeal reported hereinafter, was made by
respondent to appellant. It was mnot paid at maturity and an
action was brought on it in the Magistrate’s Court of Nazareth.
It was pleaded that the promissory note was barred under Article
146 of the Ottoman Commercial Code, but the Magistrate rejected
that plea on the ground that the document sued upon was not a
promissory note since, in addition to the essentials required for
a promissory note, it contained an undertaking to pay damage,
loss, costs and interest, and in the result he gave judgment for
the appellant. On appeal to the District Court, Nablus, the case
was sent back to the Magistrate for a retrial, the District Court
being of the view that the nature of the document was not
affected by words elucidating or defining, but not conflicting
with, the terms of the law governing it. The appellant appealed to
the Supreme Court.

In dismissing the appeal, the Court of Appeal,

HELD that the nature of a document of the kind of the present
one is not affected by words elucidating or defining, but
not conflicting with, the terms of the law governing the
document, In this particular case, the addition of the
words “and, if I make default of payment on maturity
or thereafter, I shall be liable for every damage and
loss together with the costs and the legal interest...” did
not alter the nature of the document to take it out of the
class of promissory notes.

Distinguished: CA 177/23.

Roussos v. Theophanides, 4 Cyprus Law
Reports 12,

Imperial Ottoman Bank v. Limbouri and
another, 4 Cyprus Law Reports, at p. 48.

E.D. Goitein for appellant.
Hanna Atalla for respondent.

Manning, S.P.J: The appellant sued the respondent in the
Magistrate’s Court of Nazareth for LP. 33.846, due on a promis-

sory note. The terms of the note were as follows: —
«“LE. 33 (Thirty-three Pounds Egyptian only).
After the elapse of thirty days from the date hereunder
I will pay to the order of Mr. Is'eed (sic) Awwaad el Khoury
the above mentioned sum, namely thirty-three Pounds Egyp-
tian only, value received by me by counting and in cash,
and, if I make default of payment on maturity or there-
after, I shall be liable for every damage and loss together
with the costs and the legal interest, without requiring
him to send an official notice '
(Sgd) Salim R. Farah
(in English and Arabic)

Date: 20th January, 1923.”

Co
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2. The date of the note was January 20th, 1923, and the

action was commenced on the 1st July, 1936. The defendant
plmdcd that the action was barred under Article 146 of the
Ottoman Commercial Code the relevant part of which runs as
follows: — =
. ““All actions relating to hilla of exchange, and to pro-
missory notes signed by traders, merchants and bankers or

:.n:.ul{- for commercial purposes, are barred after five vears

l:'nm. !.h(“l.?'(lll: of the protest or from the last jmiin-inl. pro-

ceeding, if judgment has not been chtained or the debt has
not been acknowledged by a separate document.”

3. The learned Magistrate rejected this plea, holding that
the document was not a promissory note as,. hesidc; the
ess.emials required for a promissory note, it contained an under-
taking to pay damage, loss, costs and interest. He held, there-
fore, that the ordinary period of limitation, viz. 15 years
applied; and that the action was not barred. He found that thn,:
respondent had failed to prove that the amount had been paid
f’md as he refused to tender the oath to the appellant, he =ravt:
judgment for the appellant for the amount claimed with im:rest
from the date of maturity and costs.

‘ 4. The respondent appealed to the District Court of
l\.ablus. There the learned Judges held that the additional words
did not prevent the document from taking effect as a promissory

note, and they referred the case back to the learned Magistrate
for a re-trial. K

, 5. Against this decision the appellant has appealed. |
think it convenient to deal at once with a point raised by
Hanna Eff. Atalla, advocate for the respondent. He argued that
Article 146 of the Ottoman Commercial Code was repéaled by
the Biils of Exchange Ordinance (Cap. 10) and that the relevant
prolesit}n with respect to limitation is now Section 96 of that
Ordinance. This section fixes the period of limitation, in the
case of the maker of a promissory note, at five years, and
dlaflers only from Articte 146 as regards the period from which
ll]'E]C'nginS to run. I do not see how this argument can affect
the issue which we have to decide, which is, whether the
dqcument is a promissory note. As, however, the point has been
raised, and as it might be convenient to decide what law is
applicable, 1 will say that I am against the contention of Hanna
Eff. Atalla. He based his argument on the ground that all pro-
Cedqra] laws are refrospective in effect. But the Bills of Exchange
Ordfnance. when originally promulgated in 1929, contained a
Section (then Section 96) which expressly saved any remedy in
respect of any right acquired before the coming into force of
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the ordinance. If the appellant had a remedy by action in 1929,
before the Ordinance took effect, he did not lose it when the
Ordinance came into force.

6. Mr. Goitein, who argued the case for the appellant,
relied on three authorities — one from Palestine and two from
Cyprus. The Palestine case is Daher v. Kudha, Civil Appeal
No. 177 of 1923, unreported. I have been through the record
in that case, and I find that this Court held that a certain
note for 568 piastres was not a negotiable instrument, because
it contained a condition — but the judgment is silent as to
what the condition was, and the proceedings do not disclose
it or that there was any argument on the point. I cannot see
how this case helps the appellant.

7. The first Cyprus case is Roussos v. Theophanides,
Vol. IV, Cyprus Law Reports, page 12. There the note, in
addition to the obligation to pay a certain sum, contained an
agreement to pay the costs of any litigation arising out of the
note and also the amount of any fees paid by the payee to
advocates. One ground of defence was that the action was
prescribed under Art. 146 of the Commercial Code. The Court
rejected this plea on the ground that the insertion of words
importing an obligation to pay costs and advocates’ fees took
the note out of the category of promissory notes as defined in
Article 145 of the Commercial Code, and that it was impossible
to say that the obligation to pay costs and advocates’ fees
could be passed by indorsement.

8. The second Cyprus case is also reported in Vol, IV
of the Reports, at page 48, Imperial Ottoman Bank v. Limbouri
and another. There the note, in addition to the obligation to
pay a sum certain, contained a declaration of a mortgage as
security, and an undertaking to pay interest and all costs in
case of legal proceedings. The Court held that the document
was not a promissory note within the meaning of the Commer-
icial Code, as it contained an agreement to mortgage immovable
property and to pay costs.

9. [ think these two Cyprus cases can be distinguished
from the present case. In the Roussos case there was an
undertaking not only to pay the costs of litigation arising out
of the note, but also to pay any fees which might be paid to
advocates by the payee. In the Ottoman Bank case the docu-
ment contained a declaration of mortgage. In the present case
the wording of the document has to be carefully considered
and also the nature of a promissory note. Article 145 of the
LCommercial Code is as follows: —

AT P s | g S0 A M
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“A promissory note shall be dated. It shall specify the

amount to be paid, the name of the person to whose ‘m'dm'

it 1s payable, the time when it must be paid, and whether

the value thereof has been received in cash, in goods, in
account, or by the transfer of a debt™,

10. It will be seen that the document in this case, up fto
the word “cash”, fulfils all the requisites laid down. If the
document had ended there and if the maker had failed to pay
at maturity, the holder might bring an action for damages, and
the measure of these damages would be the amount of the
note, together with any interest due and any expenses incurred
for protest. The question of costs would be one for the Court,
but in the vast majority of cases they would be awarded to
the holder. The result in this case is that you have a promissory
note with certain words added which do not alter the obliga-
tions incurred by the note. I am in complete agreement v\:ilh
the following passage in the judgment of the District Court: -

** The nature of a document of this kind is not affected
by words elucidating or defining, but not conflicting with,
the terms of the law governing the document.”

I1. In my opinion the appeal should be dismissed and
the order of the District Court should be affirmed. The respondent
to have the costs of this appeal to include LP. 10 advocate’s fees.

Khaldi J: 1 concur.

Abdulhadi [: 1 concur.

Civil Appeal No. 138 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Gefore: The Senior Puisne Judge, Greene J. and Frumkin ].

“PALWOODMA" (PALESTINE WOODWORK
MACHINERY TRADING AND MANUFAC-
TURING COMPANY), HAIFA

V.

Appellant.

TEWFIC MAJDALANI Respondent.

Landlord and tenant — Rent — Lease of preinises —
z?r?ssec derived no benefit from premises not because of any fault
in premises but because of status of lessee — Rescission of
contract by lessee — Liability of lessee to pay the rent — Mejelle,
Article 443.
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By a contract of lease made in December, 1935, between the
appellant and the respondent, certain premises, the property of the
respondent, were leased to the appellant for a term of two years
to begin from 1st April, 1936. In April 1936 the Arabs started a
general strike, and the appellant, being a Jewish firm and most
of its employees being Jews, took the view that it was unsafe
for it to carry on its business in the premisses and decided that
it was impossible to make any further use of the premises.
After the exchange of some correspondence between the parties,
the appellant’s advocate wrote a letter to the respondent can-
celling the contract of lease on the ground that it had enjoyed
no benefit from the premises and asked for the return of the
rent already paid in advance and of three promissory notes
given for the balance. The respondent’s advocate replied to the
effect that there were no grounds for terminating the contract and
that he held the appellant liable to the terms of the contract
and to the payment of the agreed rent. The appellant did not
pay the first note when it fell due, and the respondent com-
menced proceedings in the Magistrate’s Court of Haifa (Civil
Case No. 68/36) claiming the value thereof. The British Magistrate
gave judgment in favour of the respondent on the ground that,
if the company was disabled from using the premises, the cause
of this prevention did not arise from the premises themselves
but from the status of their occupants. The appellant appealed
to the District Court of Haifa (Civil Appeal No. 95/37), and the
appeal was dismissed, Appellant appealed by leave to the Sup-
reme Court on two points of law, both of which appear in the
judgment reported hereinafter, but the only point for the deter-
mination of the Court of Appeal was whether the appellant was
entitled to rescind the contract of lease.

In dismissing the appeal, the Court of Appeal,

HELD that the appellant, even assuming it was impossible for
itto derive any benefit from the lease after the 19th April,
1936, the date on which the general strike of the Arabs
broke out, was not entitled to put an end to the contract
and to refuse to pay any further rent, because to relieve
the appellant from payment of the rent there must be
a “walid impediment” as contemplated by Article 443
of the Mejelle, which expression means that both parties,
when making the contract, contemplated the continued
existence of certain persons or things, and if these
persons or things ceased to exist, the contract was at
an end, in other words, if the impossibility to do business
arises from some external cause which has no connection
whatever with the leased premises or with anything
necessary to their use, then rent continues to be payable
and the tenant must bear the loss, unless there is some
condition in the tenancy agreement to the contrary.

Distinguished: CA 43/33.
CA T77/31.
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Approved : Whitehall Court Ltd. v. Ettlinger, (1920)

1 K.B. 680
Matthey v. Curling (1922) 2 A.C. 180
D. Geiger for appellant,

H.C. Weston Sanders for respondent,

Manning, S.P.J: 1. The Appellant company (herein-
fzfter called the company) on the 10th December, 1935, entered
into an agreement with the Respondent. Under the agreement
the Respondent was to lease to the company certain premises
in Nazareth Street, Haifa. The term of the lease was to be from
April _Tst, 1936, to March 31st, 1938, The rent wdis to be
LP. 450. - for the two years: of this LP. 25.-was paid on the
date of the agreement, and the payment of the balance was
secured by four promissory notes, one for LP. 87.500 mils pay-
able on April 1st, 1936, and three each for LP. 112,500 mils
payable respectively on October Ist, 1936, April 1st, 1937, and
October 1st, 1937. l

. 2. In April, 1936, the Arabs in Palestine started a general
stnk.c, and a number of them became active rebels and resorted
to violence. Their principal grievance was the Mandate, and as
a consequence, the lives and property of Jews were in jeopardy
In many parts of the country, The company was a Jewish
company and most of its employees belonged to the Jewish
community. It took the view that Nazareth Street, Haifa, was
an ugsafe place in which to carry on business and it decided
that {l was impossible to make any further use of the leased
premises. There was a certain amount of correspondence between
the parties which culminated in a letter from the company’s
advocate dated September 15th, 1936, cancelling the contract of
lease on the ground that it had enjoyed no benefit therefrom
and asking for the return of the rent already paid in advance
and of the three promissory notes in the possession of the Res-
pondent. The Respondent’s advocate replied on September 30th,
to the effect that there were no grounds for terminating the
contract of lease and that he held the company liable to its
terms and to the payment of the agreed rent,

3. The company failed to pay the promissory note for
LP. 112,500 mils due on the 1st October, 1936, and in conse-
Quence the Respondent started an action on the note before the
Chief Magistrate, Haifa. The hearing commenced on the 24th
December, 1936. The following two issues were framed by the
learned Chief Magistrate: —
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(n) Was defendant deprived of benefits contemplated by
lease and if so to what extent?

(b) Did that entitle him to cancel the lease?

4. The company called a large number of witnesses to
show that, owing to danger from hostile Arabs, it was disabled
from using the premises for the purposes of its business.
Instead of allowing the Respondent to call evidence on this issue,
which he was prepared to do, the learned Chief Magistrate
decided to hear argument on the second issue. He then gave
judgment for the Respondent on the ground that, if the company
was disabled from using the premises, the cause of this pre-
vention did not arise from the premises themselves but from
the status of their occupants.

5. The company appealed to the District Court. There is
a curious system in Palestine which allows a District Court to
deal with an appeal from a Magistrate without hearing the
parties or their advocates. The Judges read the proceedings in
Chambers together with the grounds of appeal and any written
reply thereto and then pronounce a decision. This was done in
the present case. There is a certain amount of confusion in the
judgment which may be due to this practice. The judgment
states that “the Appellant does not raise the defence of lack
of consideration but contends that he is not liable
for rent after he has cancelled the lease”. In spite of this,
it states later “the defence of lack of consideration is miscon-
ceived”, and again ““he cannot avail himself of the defence of
lack of consideration”. The Court thought that the company
might have a counterclaim because of the failure of consideration
due to its rescission of the contract, but on the ground that
the consideration for the note was the execution of the contract
of lease by the Respondent it dismissed the appeal.

6. The District Court did not deal with the company’s
case as it was preseoted to the learned Chief Magistrate. That
case was that the company was in the circumstances entitled
to cancel the lease, and that consequently no further reant was
payable. The promissory note having been admittedly made to
cover sent in advance from a period subsequent to the cancel-
lation, the company was not liable, as the lease was no longer

in existence.

7. The presiding Judge granted leave to appeal to this
Court, and formulated two points of law on which leave was
granted. One of these was whether in the circumstances alleged
a lessee is entitled to cancel a lease — a point on which he
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himself had given no decision whatever. The other was wheth

:} dcfem!fmt may plead to an action on a promissoryl note tllfg
same defences as he might plead to an action for rent, if the
pr.:?nusm_:ry note was made fo cover rent. This point t'i'd ot
c’i.rlrl{“hch)i'e the learned Chief Magistrate, nor \\.-"Il‘i an I‘I"k“{m
given on it by the presiding _lu{lgé of the ["}istri::rl (‘:Ui'r;“’v”’“

. 8. The only issue before us is whether the company wgz
entitled to rescind, and in order to determine it, it is n::c:v“ i
to nhqsumg-qthc_-lt. owing to the disturbances whi;h h|‘"nke :T;"Ti
;%prri, ]gdb,‘ll was impossible for the company to deriy
further benefit from the lease. | i

9. The Court is indebted to Mr. Geiger for an able pre.
su.ntmenF ‘of the case on behalf of the company. He ‘reliedz T}
;\....) {'!ecmmns“of t,his .C.ourt. The first case was Civil Appc":l

0.43 of 1933, Yeshivath Hebron Kneseth Israel v Kh'[‘[
In that case a Jewish Educational Institution rented Iro'm A
named Khatib a house in Hebron for two years, Muharr ¢ lig;?
!n Muharram 1931. The Institution paid the ‘twu ('C’:‘I;’ ’J
in advance, LP. 170.- in cash and LP. 100 - in two })rr(nnim:nm
ﬂ:,’JIL‘S of LP. 50. - each. In August, 1929, riots hrn]ke n‘tLUTY
.hchmn. and a number of Jews were massacred. It then b’u‘ “:
Impnssrb]g for the Institution to continue to r.nake an ;;2'“;
tl.w premises. It sued Khatib before the District guurl nf
Jerusalem for the refund of LP. 142. -, a proportionate part Uf
;Ile rent calculated from August, 1929, to Muhérram 193[;8I'1r?d
f01‘ the rr,jrm;n of the two promissory notes. The District &c[nurt
ound that there were two separate contracts of lease one for
each year. It decided that, owing to the disturbances‘at’ Hebr
the Institution was entitled to rescind the first contract as fron'
the date tllie disturbances broke out. As there were no distu?l?j
anf?cs during the second year, it held the contract for that
?/ear_ tc? be of full effect. It gave judgment in favour of the
nstitution, but for LP. 88.340 mils only, the proportionate

part of the rent from the outbreak i
L of the disturbances to

‘IO. ’]_l.w Institution appealed. This Court dismissed the
appeal, hOIL‘III]g that the finding of the District Court that there
;-ivere no L:lrcumstances operating in the second year to enable
the Institution to avoid the contract was a finding of fact which
lt‘ would not interfere with. Khatib did not app}:ai, and there
;hnaciscor:s[equemly_ no decision on the point whether the disturb-
s a liebron in 1929 afforded a ground for rescission of the

year's lease by the Institution.
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11. The second case relied on by Mr. Geiger was Civil
Appeal No. 77 of 1937, Blum v. Estate of Sursok and another.
Blum had rented certain premises at Jaffa during the year 1936
and had paid LP.78.-rent in advance with four promissory
notes. Owing to the outbreak of the disturbances in April, 1936,
to which I have already referred, Blum, who was a Jew, was
unable to occupy the premises. He sued the lessors in the
Magistrate’s Court at Tel-Aviv for the return of the promissory
notes, or their equivalent in value, LP.78. The learned Magis-
trate found that the circumstances justified Blum in cancelling
the lease and gave judgment in his favour for the return of the
promissory notes or their value, less LP. 5.632 mils, rent due
before the outbreak of the disturbances on the 19th April, 1936.

12. The lessors appealed to the District Court. That
Court held that Blum was entitled to cancel the lease, but
decided that rent was due to the lessors up to the date on
which they received notice of the rescission. This decision altered
that of the learned Magistrate by substituting LP. 27.732 mils
for LP. 5.632 mils, as rent due to the lessors.

13. From this decision Blum appealed. This Court seems
{o have been under a misapprehension as to what was actually
decided in the Yeshivath Israel case (supra). | quote from the
judgment: —

«It was decided by this Court in Civil Appeal 43/33 in
which the facts would appear to haye been similar to these
in this case, that in such circumstances the provisions of
the Mejelle apply and the tenant is relieved of his obliga-
tions to pay rent”.

14, ‘This was clearly not so. This Court must have been
misinformed as to what the actual decision was, but, in spite
of this, it showed some uneasiness and went on to say that it
expressed no opinion on the point. It reversed the finding of
the District Court and restored that of the learned Magistrate.

15. It has been necessary to deal with these two cases
at some length in order to show that neither of them is an
authority for the proposition for which Mr. Geiger contends, as
far as the judgments of this Court are concerned.

16. Mr. Geiger relies on certain Articles of the Mejelle.
In a recent case before this Court, the Attorney General remarked
that everything in Palestine is paradoxical. Certainly, nothing is
.amore paradoxical than that, though there are three official

Iangnagus’in Palestine, a large and important part of the
written law is in a language which is not one of the three,
namely, Turkish. There are, of course, translations from the
Turkish into the official languages, but, as there are various
\"I::['SifiIiS, difficulties continually arise as to the correct translation
of certain passages.

. 17. The Articles on which Mr. Geiger relies are Articles 404,
405, 420, 443, 470, 478, 513, 514, 515, 518. | am using Tyser's
translation. Articles 404, 405 and 420 deal with the ﬂattl-re of
the contract of hire, which includes the letting of houses, and
the subject-matter of the contract is said to be “the benefit
from a thing”. Article 470 lays it down that rent becomes
payable simultaneously with the power to receive the benefit,
and the example given is that if a man hires a house, he must
pay the rent, even if he does not live in it. The other articles
are as follows: —

‘“Article 443 — When a walid impediment has appeared,
which is an obstacle to the carrying out
of the object of the contract, the letting is
set aside,

For example — When a cook has been hired
for a marriage festival, if one of the parties,
going to be married, dies, the contract of
hiring is annulled.

And in the same way, if a man, who is
suffering from toothache, make a contract
with a dentist to pull it out for so many
piastres, and afterwards the pain _-_rm:s
away, the hiring is annulled.

Likewise by the death of the person, who
seeks for a wet nurse, the hiring is not
annulled, but by the death of the child or
of the milk mother, the hiring is annulled.

Article 478 — If the benefit from the thing hired ceases
to exist, then the rent becomes no longer
payable.

For example — If there is need for the
repair of a bath, if it remains unused
during that time, the share of the hire for
that time is not payable.

Likewise, if there is an idle time, consequent
on the water of a mill being cut, the rent
is considered not to be payable from the
time of the cutting of the water.
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But the lessee, if he has not made flour,
if he has in any way used the house of that
mill, he must pay that part of the sum
payable for rent, which is attributable to it.

Article 513 — As in sale, there is also an option for defect
in hiring.

- In hiring a defect, which gives an option,
is a thing which causes the putting an end
to, or loss of, the intended benetfit,

Article 514

For example — By a house being wholly
destroyed and by the cutting of the water
of a mill, by reason of there being a
putting an end to the desired benefit, or,
by the settling of the frame of the roof’
of a house, or the falling down of a part
of a place which is detrimental to habita-
tion, or the back of a hired horse being
galled, by reason of all these causing
damage to the intended use, these, as
recards a contract of hiring, are defects
giving a right of option. But defects which
do not interfere with the use, like the
mane or tail of a horse being cut, or the
falling of the plaster in a house to an extent
that the rain and cold do not come inside,
in a hiring, are not a cause of option.

Article 515 — If there oceur a recent defect in the hired
thing, before taking the benefit of it, it is
as though it had existed at the time of
the contract.

Article 518 — If the hirer wishes to annul a hiring before
the removal of a recent defect which inter-
feres with the benefit, he can do 8o in the
presence of the letter, but he cannot do 80

in his absence.

And if, in the absence of the letter, that is
to say, without giving him notice, he re-
scinds the hiring, the rescission is not
held good, and the rent of the hired thing
is paid as before.

But in case of the complete destruction of
the desired benefit, in the absence of the
letter, he can annul it.

And whether he annuls it, or whether he
does not, in accordance with what is said
in Article 478, the rent cannot be enforced.

For example — if part of a house falls down
and damages the benefit from a house

— 279 —

\\:h‘ich is let, the hirer can rescind the
h.lrmg, but it is necessary that the rescis-
sion should be made in the presence of the
Tc.ih'_'[‘. If he leaves the house without gi\'ing
him notice, the payment of the rent i
necessary, as if he had not left.

But if the house has altogether tumbled
di.}wn. the hirer can annul the letting
without there being any necessity for th(:
presence of the letter. And in ;‘mv case
the rent is not payable. \

‘ 18. ‘I'he meaning of the words “valid impediment” i
Article 443 can be gathered from the examples given. Two onf
li.iese exafnpies deal with cases where the deaths (]:f ersons
rendered impossible the fulfilment of the contract. The l::as n‘f
the toothache has always struck me as one of th;)se flashe: {())f
!mmpur which occasionally illuminate the pages of the Mejelle
IJ;H it may be explained on the ground that the whole basis‘
?h the.co.ntract was that the tooth should continue to ache
ime [plrmup!e to be gathered i_s that the words “valid imped;
: en mean that both parties, when making the contract
contemplated the continued existence of certain pé'rsons or things’

and if these person i
§ or things ceased to exi
xist
b , the contract

19. 'Ihezfe considerations show that Article 443 does not
afpl_\- to .the r:[rcu.mstances of this case. The continued existence
Ef tpheeme in Palestine was not a matter within the contemplation

¢ parties when they made the agreement in December, 1935
When peage ceased to exist in April, 1936, and, as the co;npan.
lcqr::ends..:t b?came danger.nus for it to occupy the leased pre¥
mglh. this did not constitute a “valid impediment”
fulfilment of the contract. : eyt «

Iakenzg-';ghA;iLC]e 478 is expressed in very general terms, but
from s ej;a;T_]DIes, the same principle can be gathered
uieatan tI‘IOI‘n Arl icle 443, When a bith is hired, both parties
G 1at it is a bath, and if, owing to need of repair, it
R e ';:s‘ed a‘sa. bath, the 11.irer is excused from paying
example ;(;S repaired. Mr. Geiger laid great stress on the
was afLIZa:(){J s i af]d argued that the cutting off of the water
Mty Tﬁous .to t_he circumstances of this case. But this is clearly
o .ande n:lrll is a mill the machinery of which is worked by
waler, winl tv en it is leased, both parties contemplate that the
Bafiding: 3 continue to flow. The mill was not let as a mere

ing, 1t was let because it was situated near running water,
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and with the understanding of both parties that no benefit could
arise unless the water continued to run. The examples given
also illustrate a useful point, namely, that the ceasing of the
benefit must be due to something defective in the thing hired,
or to the absence of something without which the thing hired
loses its character and is no longer available for the purpose
for which it was hired. If the benefit in the present case ceased
to exist, it was because the lessees were members of the
Jewish community — there was no defect in the premises hired
and there was nothing to prevent the premises from being used
for the purpose for which they were let.

21, Articles 513 and 514 set out the law which regulates
the rescission of a contract of hire on account of a defect.
They cover much the same ground as the Articles | have already
dealt with. A defect is something which puts an end to, or
causes the loss of, the benefit. The cutting of the water of the
mill is again given as an example. The other examples show
that the defect must be a defect in the thing hired.

22, Articles 515 and 518 deal with the case of a defect
arising between the making of the contract and the commence-
ment of the lessee’s use. The term “defect” meaning a defect
in the thing hired or in something appurtenant and necessary
thereto, these articles do not apply to the circumstanes of

this case.

23. From what | have said it is clear that 1 do not agree
with Mr. Geiger when he argues that these Articles of the
Mejelle support his contention. I agree with Mr. Sanders, advoc-
ate for the Respondent, that the Article of the Mejelle which
most nearly applies to the facts is Article 479, which is as

follows: —

- Article 479 — A person by alleging that, after he had
rented and taken possession of a shop,
there was a time when it was impossible
to do business, by reason of the occurrence
of a stagnation in the business for selling
and buying, and that the shop remained
closed, cannot refuse to pay the rent for
that time. "

The company alleges that it was impossible to do business.
The stagnation was not due to ordinary causes such as a
slump in trade, but to the hostility of the Arab population.
This, however, makes no difference to the principle to be
gathered, which is that if the impossibility to do business

e AR T R WU S R

e ——— e ———

— 281 —

arises from. some external cause which has no connection
whatever with the leased premises or with anything necessary

to their use, then rent continues to be payable and the tenant
must bear the loss, j

i1 24. References have been made to English Law and there
is little difference in principle between it and the Ottoman Law
Th.u' following passages in Halsbury’s Laws of England Emi
Edition, Vol. 7, pp.208 and 210, show that under [inhgr]ish,Law
the company is not entitled to any relief;

Impossibility, as an excuse for non-performance, must
a e ATYE - » 2 ra e i H 1 5

general ll!?L. be a physical or legal impossibility, and
not me rely an impossibility with reference to the ability
and circumstances of the promisor, ” I

as

“The ordinary rule is that, where the law creates a
t.h]!,\'. and the person on whom it is imposed is disabled
from Ipul‘!':)rrnin;.{ it, without any default of his own, by the
act of God or the King's enemies, the law will vxcu:«-v .him;
but when a person by his own contract unmm:lilion':!]\:
undertakes a duty he is bound to perform it or m]iotth-c
u:nneq'ue:u:vs. notwithstanding any accident by inu\'it.uhle
necessity ", 1

‘25. The company alleges impossibility, but it is not a
physical or legal impossibility, the impossibility is due to the
fact that the company belongs to the Jewish community. The
mmpf‘my says it is disabled from performing its promise by the
act ot the King’s enemies, but the duty was not created by law
it was a duty unconditionally undertaken by the company. :

26. The other aspect of the matter is treated in the same
volume of Halsbury at p.213: —

: “Where z.t appears from the nature of the contract and
the surrounding circumstances that the parties have con-
tf'z:c!vd on the basis that some specified thing, without which
:‘h\.- contract cannot be fulfilled, will c(.mtin‘ue to exist .
ne

1]

cul}tl':]ct. though in terms absolute, is to be construed
as .\_'-.uh]:_'l._’l to an implied condition, that if before breach
performance becomes impossible without default of uir;lu.'r
party and owing to circumstances which were not contems-
plated when the contract was made, the parties are to be
excused from further performance”, ¥

The Specified thing in this case which ceased to exist was
Peace in Palestine and there is nothing in the contract or its
surro_unding circumstances to indicate that it was an implied
tondition of the agreement that this should continue.
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27. Recent English decisions indicate a tendency to restrict
the doctrine of frustration, and the doctrine has never, as far.
as | am aware, been applied to a contract for the lease of
premises. Whitehall Court Ltd. v. Ettlinger, 1920, 1 K.B. 680,
was a case somewhat similar to the present one. Two flats had
been leased to Ettlinger for the three years, 1915 to 1918.
In 1917 the military- requisitioned the flats and were still in
possession when the leases expired in 1918. Ettlinger had had to
vacate the flats in 1917 when the military took possession, and
contended that he need not pay rent from the time he vacated
them. The Court held him liable on the ground that the tenancy
had not been determined by the requisitioning of the flats and
that the doctrine of frustration did not apply to a contract which
created an estate by demise. This case was cited with approval
in the House of Lords in the case of Matthey v. Curling, 1922,

2 A.C. 180.

28. | am fully in agreement with the learned Chief Ma-
gistrate in his decision that, assuming it was impossible for
the company to derive any benefit from the lease after the
19th April, 1936, the company was not entitled to put an end
to the contract and to refuse to pay any further rent. The lease
commenced on April 1st, 1936, and it was after this date thal
the circumstances arose which, in the opinion of the company,
made it impossible to derive the benefit. The Oftoman Law on
the subject, in my interpretation of it, does not contain any
provision entitling the company to relief. If the Ottoman Law
is considered too vague and general to extend and apply to
the circumstances of the case, the principles of English Law
may be resorted to, and these are fatal to the company’s case.
The appeal should, in my opinion, be dismissed with costs,
to include LP. 15. - advocate’s fees.

Greene J: The facts giving rise to this appeal are as
follows: —

On or about March, 1936, Appellants obtained a lease
from Respondent for two showrooms and a store situated in
Nazareth Street, Haifa. The lease was for a period of two years
commencing Ist April, 1936. Under the terms of the lease, the
rent was payable every six months in advance, and Appellants
paid the sum of LP.25.-in cash on the date of the execution
of the lease in respect of the first six months, and delivered to
Respondent four promissory notes, one for LP. 87.500 and three
for LP. 112,500 each for the due payment of the balance of rent.
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Appellants occupied the premises in the early part of

April, 1936, and short! i
, 1936, y after they had entered into i
the disturbances broke out. g 2

.-”\_ppel[ants took the view that the street where the premises
were ‘sztuated was an unsafe place for Jews to carry on busil
ness in, and decided that it was impossible to make any further
use of the leased premises. There was some correspondence
between the parties, and Appellants through their advocate sent
a letter to Respondent dated 15th September, 1936, cancellling
the contract of lease on the grounds that they had been deprived
of the benefits contemplated by the lease, and asking for return
of the rent already paid in advance and of the three promissory
notes in the possession of the Respondent. 4

Thg Respondent’s advocate replied on the 30th September
to the effect that there were no grounds for terminating the
contract of lease and that he held the Appellants liable to its
terms and to the payment of rent due. ‘

Apppell‘ants refused to pay the secured instalment of rent
due on the first October, 1936, and an action was lodged by
Respondent against Appellants for the amount of LP. 112,500 mils

representing the rent in respect of the period Ist O )
to 31st March, 1937. ; el 0%

. The learned Chief Magistrate divided this case into two
issues: —

(1) Were Appellants deprived of benefits contemplated by
the lease, and if 8o, to what extent? —

4 i Sana e : 2
(2) Did that deprivation of benefit entitle them to cancel

the lease?

Apge[lants called thirteen witnesses to establish the fact
that, owing to the danger from hostile crowds in the street
wtfere the premises leased were situated, the Appellants had to
quit the premises as soon as the disturbances broke out, owing
to considerable danger from hostile crowds of Arabs.

; The Respondent was not called upon to give evidence on
this issue.

The learned Chief Magistrate decided to hear arguments
on the second issue, He then gave judgment for the Respondent
on th_e grounds that, if Appellants were prevented from using thé
premises, the cause did not arise from the premises themselves
but from some external cause, namely, the disturbances in thé
Streets. Appellants appealed to the District Court.
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The District Court in giving judgment decided that the
claim of the Respondent is upon a promissory note and not
upon the} consideration for which it was alleged to be given,

viz. rent.

On the ground that the consideration for the note was
the execution of the contract of lease by the Respondent, the
Court dismissed the appeal.

The District Court did not deal with the Appellants’ case
as it was presented to the learned Chief Magistrate.

The only issue before us is whether the Appellants were
entitled to cancel the lease and, in order to determine it it is
necessary to assume that, owing to the revolt which broke out
in April, 1936, it was impossible for the Appellants to derive
any benefit from the lease.

| have had the privilege of reading the judgment of the
learned Senior Puisne Judge, who deals very fully with the cases
cited by Mr. Geiger, and I entirely agree with the learned Judge’s
finding on the cases cited.

Mr. Geiger for appellants relies on Articles 404, 405, 420,
443, 470, 478, 513, 514, 515 and 518 of the Mejelle.

The learned Senior Puisne Judge has dealt very fully with
the articles of the Mejelle quoted, and I need only say I am in
complete agreement with him on all points raised.

Article 479 is significant. I am using Hooper’s translation:
If a person takes a shop on hire and is given delivery thereof
and alleges that on account of slackness of business his trade
has stopped and his shop has been shuf, such person cannot

refuse to pay rent for that period.

Article 513 deals with defect in the case of a contract of
hire, as in a contract of sale.

Defect must be something inherent in the subject-matter,
something internal. The meaning of the word “defect™ can be
gathered from the examples given in Article 514 — A house is
entirely destroyed; the utility of a mill is negatived by the
water being cut off; the frame of the roof of a house sinks;
a place is knocked down so as to be unsuitable for habitation.
In all these cases there is an option for defect, if they are taken
on hire, on account of the benefits sought to be obtained being
destroyed.

— 285 —

It the benefit in the present case ceased to exist, it was
because the lessees were afraid to carry on business, owing to
the disturbances in the district where the premises were situated.
There was no defect in the premises hired and there was nothing
to prevenr the premises from being used for the purpose for
\\{hlch they were let. It is clear in this case that the impossi-
bility to do business alleged by the Appellants was not due to
ordinary causes, but to the hostility of the Arab people, in the
district. This was due to some external cause which has no
connection whatever with the leased premises or anything
necessary to their use, the rent continued payable and ‘the
tenant must bear the loss. ‘

For the above reasons, I am in agreement with the judg-
ment of the learned Chief Magistrate that the faults or defects
or deficiencies which do not spring from the premises themselves
but only arise from the status of their occupants give no right
to cancel the lease. The obligations incurred by the hppellanls to
pay the rent continued, and there was no failure of consideration.

_ In my opinion the appeal should be dismissed with costs
to include LP. 10. - advocate's fees.

Frumkin J: The legal point involved in this case depends
upon the proper construction of Article 443 of the Mejelle, as
this article is the only authority under which the Appellant
could possibly succeed.

2. 1 need not go over again the grounds so masterfully
_cm-’ered by my learned brother Manning in his very instructive
judgment. Before dealing with the point 1 want however to say
a few words as regards the two cases referred to all through
the proceedings in this trial as precedents for the present caée,
so much so as 1 happened to be a member of the Bench on
the two occasions.

3. In the so called Hebron case the point did not come
up for decision. There was no appeal by the landlord who was
deprived from rent for a certain period during which the disturb-
ances took place but there was an appeal by the tenant who
wanted to be exempted from payment of rent for another period
during which it was found that no disturbances took place.

4. In the second case (C.A. 77/37) again the tenant suc-
ceeded in his case in the lower Courts on the main issue that
he is not to pay rent during the disturbances and the point on
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appeal was as from what date exactly the exemption begins.
He was not satisfied with the commencing date and he appealed.
But there was no appeal by the other side, i.e. the landlord, on
the main point of exemption.

5. It follows that in neither case was there a decision
by this Court determining the point, which could now be
approached with no authority to follow.

6. In the present case we have the advantage of having
before us the very learned and exhaustive judgment of the
Chief Magistrate and the able pleadings of counsel for both
sides, and in the light of the arguments advanced 1 feel inclined
to agree with my learned brethren that the impediment dealt
with in Article 443 of the Mejelle must be one inherent in the
leased property and not in surrounding circumstances which
are not within the control of the lessor to remedy.

7. It is only when such an impediment exists that
Article 518 comes into operation governing the period from
when exemption to pay rent begins, depending upon the fact of
the extent of the impediment and whether or not notice was
given.

8. In the circumstances [ concur in the results reached
by my learned brother presiding followed by my brother Greene,
to the effect that the appeal be dismissed with costs to include
LP. 15 advocate’s fees.

Criminal Appeal No. 96 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Greene J. and Frumkin [.

1. NECHAMA ZWANGER

2.  GUARDIANS OF THE FOUR
DAUGHTERS OF THE
LATE JACOB ZWANGER

h 42

Appellants.

REUBEN SHEINZWIT Respondent.

Compensation in lieu of diyet — Maximum sum a Criminal
Court may award, no matter how many are the claimants —
Civil and Religious Courts (Jurisdiction) Ordinance, Section 6(2).

The maximum sum which a Criminal Court may award as
compensation in lieu of diyet under Section 6(2) of the Civil and
Religious Courts (Jurisdiction) Ordinance is LP. 250, no matter
how many the claimants of compensation may happen to be — So
ruled by the Supreme Court sitting as a Court of Appeal.

Henry E. Baker for appellants.

N. Abcarius for respondent.

Manning, S.P.J: 1. The respondent in this appeal has
been convicted of the manslaughter of a person named Zwanger.
After the conviction there was an application to the trial judge
for compensation in lieu of diyet under section 6 sub-section (2)
of the Civil and Religious Courts (Jurisdiction) Ordinance,
Cap. 18. The trial judge made an award of LP. 250. It is said
by the appellants that that award was made on a wrong basis;
namely that the trial judge thought that according to the law
he was not entitled to make any award exceeding LP. 250,
We shall assume that the award was made on that basis.

2. Mr. Baker, who argued the appeal, laid particular
stress on the wording of section 6 sub-section (2) which is
as follows:

“A criminal court may, if it sees fit, in any case in
which a prosecution for homicide or injury to a member
is brought, and at the request of a person entitled to diyet,
award any sum not exceeding two hundred and fifty pounds
as compensation in lieu of diyef, and shall not be bound in
making such award by the rules of the Sharia Law: the
amount awarded shall be recoverable as a civil debt: where
an order has been made under this provision no further
claim for diyet shall be brought before a Moslem reli-
gious court.”

3. Mr. Baker points to the words “at the request of a
person entitled to diyet’” and says that those words must mean
that each person entitled to diyet may make a request and may
be awarded a sum not exceeding LP. 250. We do not agree
with that interpretation. The words following “diyet” in the
sub-section have to be carefully construed and those are “award
any sum not exceeding two hundred and fifty pounds as com-
pensation in lieu of diyet”. The sub-section does not say “at
the request of a person entitled to diyet, award any sum not
exceeding two hundred and fifty pounds as compensation in
lieu of diyet to each such person”. It is quite clear that the
compensation is fixed in general as a lump sum divisible among
all persons entitled to diyet. We think that if compensation is
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to be awarded at all in cases of this kind the limiting of the
compensation to a total sum of LP. 250 may worfc very g}rca;
hardship in many cases. In the great ma;ont.y of_ua;;es, wher
the deceased was the breadwinner of the family, it is obvious
that the sum of LP. 250 is altogether inadequate.

4. The law being as it is we are unable fo increa§e the
amount. The decision of the Chief Justice must be affirmed,
and this appeal will be dismissed without any costs as respon-
dent’s advocate is not asking for costs.

Greene [: 1 concur with the judgment of the Senior_PL.ngne
Judge and have nothing to add: without expressing any opinion
as to the adequacy of the compensation awarded.

Frumkin J: 1 concur and wish to add that‘l w?tllid\z
happy if the law would allow the Courts to .examme tu{:icu]ar
quacy of the compensation to be awa‘rded in ee{ch par err
case according to its merits, taking into cgnmderatton 5
position of the deceased, the needs of the Flalmants, and ; ei
financial abilities of the convicted person. It is unfortu‘nafe {1(;1
the Courts are deprived of this power. The law, as it ;ta;_os
at present, fixes the amount which coulc? be awa_rded at L’ ) at,
and the Courts are bound by this maximum. The appeal mus,

therefore, be dismissed.

Civil Appeal No. 139 of 1937.

In the Supreme Court sitting as @ Court of Appeal.

Before: The Senior Puisne Judge, Frumkin J. and Abdulhadi J.

JACOB ABOULAFIA Appellant.

A. FELMAN
A. LIVAY

as liquidators of the

Jedda Textile Works Ltd. . Respondents.

Proof, Burden of — Procedure, Irregularity _oj‘ — A .party
failing to discharge the burden of proof on him must not be
given a chance for satisfying that burden.

If a party on whom the burden of proof lies fails to satisfy
the Court, then he must fail on the particular issue, and the
Court must not adjourn the hearing in order to give that party
an opportunity of proving that issue, for to adopt such a course
will be an irregularity gravely prejudicial to the other party
who will have aucceeded on this issue, were it not for that
course of action adopted.

D. Maman for appellant.

David Bar Rav Hay for respondents.

Manning, S.P.J: 1. This is an appeal on teave granted by
the presiding judge of the District Court of Haifa. The respondent
had sued the appellant before a Magistrate for the price of
goods supplied. There had been a denial of certain items by the
appellant and in respect of them the respondent called witnesses.
The learned Magistrate reserved his decision, but on the day
which he had fixed for its delivery he decided to give the res-
pondent an opportunity of calling further witnesses to prove an
item of LP. 34.638. The witnesses were called, the learned
Magistrate was satisfied as to the item and gave judgment for
the respondent for LP.89.638. In deciding an appeal by the
appellant the District Court held “that the hearing of further
evidence was not an irregularity of procedure of such a nature
as to prejudice the proper determinations of the case”.

2. There were other circumstances to which it is neces-
sary to draw attention. It is admitted that at the hearing when
the further evidence was being called the appellant’s advocate
was ill and that another advocate, to whom he had given a
delegation but who knew nothing about the case, asked for an
adjournment on this ground. The respondent’s advocate agreed
to an adjournment but the learned Magistrate decided that the
case must go on. It was said that the reason for his so deciding
was that the case had already taken a considerable time and
he was anxious to finish it. The result, however, was that there
was no proper opportunity to cross-examine the additional wit-
nesses and to call evidence in rebuttal. The learned Magistrate
had apparently forgotten the well known maxim that justice
delayed is better than injustice accelerated.

3. With regard to the general question, when issues are
joined in a civil case the burden of proof lies on one party or
the other. If the party on whom the burden lies fails to satisfy
the Court, then he must fail on the particular issue. In the
present case the learned Magistrate had. decided that the burden
of proving the item of LP.34.638 lay on the respondent. The
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respondent’'s advocate led such evidence as he had at his
disposal and closed his case. It is clear that he failed to satisfy
the learned Magistrate. If the learned Magistrate had given his
decision on the day in which he decided to do so, he must
have found for the appellant in this issue. But he chose instead
to say in effect to the respondent, “You have not proved this
item, but I shall adjourn to give you a further opportunity of
proving it”. In my opinion such a course of action is open to
the suggestion that the learned Magistrate was anxious that
the respondent should succeed, and it was an irregularity which
gravely prejudiced the appellant, as, if it had not been done,
the appellant must have succeeded in this issue. Taken in con-
junction with the refusal to adjourn and the consequent detriment
to the appellant, the latter was certainly justified in urging
before us that he had not had a fair trial as regards this item
of LP.34.638. | think that the proper course to take is to set
aside the judgments of the District Court and the learned
Magistrate and to substitute a judgment for the respondent
for LP. 55.-only. The appellant should have his costs here
and in the District Court, such costs have to include an advo-

cate’s fee of LP. 5. -
Frumkin J: 1 concur.

Abdulhadi J: 1 concur.

Civil Appeal No. 149 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice, Frumkin J. and Khayat ].

SHLOMO KRONHAUZ . . L well o on as S ppeliont,

BARUCH HEIMAN Respondent.

Arbitration Submission to two arbifrators — Authority
to arbitrators to elect a third one if they may find it necessary —
One of the arbitrators refused to elect a third arbitrator — Power
of Court to nominate a third arbitrator — Arbitration Ordinance,
Section 6 (1)(c).

—_— e

es to this appeal submitted the differences between
itrators named in the submission, and they author-
a third one if they found that

The parti
them to two arb
ised the two arbitrators to elect

course was necessary in order to reach a decisi j

Sonime : P ' \ F g cision by : ity
f.\l'r‘ilhl:,;,:]i:;m,“::.n::.(: t:u»llutrutnw; were unable to algr;:c.mz:i:r:::‘:c;
4 I..: ) :t”‘-’lgr(‘u to the v?cction of a third arbitrator.
i ,.esl,(,""dmn :. f(; \‘ ant sent notices to the arbitrators and
et m“m:.ut::.ut.:n;; them to appoint a third arbitrator,
ey el ruif:;n.p[l_‘: w{th t‘in- notices within fifteen
No. 41/137) for the :l[.)f)lii[lllllt_‘]‘lt]'“::ll'.!({: ‘:;‘l-‘]l; M l'i‘uii'a (Ciyil Case
District Court refused his application. 'I';::-l:1];]I:;-II,]:-ttll;:t‘:l;;ptlt:l]:?dtlm

- . - & .

In allowing tl
; £ g the appeal and remittis g o on
Court, the Court of Appeal, 18 the case to the District

HELD th: 2 Distri 2
lh[c{lll..1t.l'|1_ ll.lmuu'[ Court was wrong in not appointing an
additional arbitrator i : : )
e '()’lll :I‘Fh!ll-l[(l! in accordance with the provisions
section 6 (1)c) of the Arbitration Ordinance

Dov Tovbin for appellant.

Respondent in person.

! b{;f:f!?r;:;renr_- It a.ppf:ars to us that this is an application to
i l!\t'rld Cogrt within the meaning of Section 6(1)(c) of the
sz 'ra :hon (_)rdmancel. ’The District Court took the view, appar-
= },ddr‘ at 1]|1at provision did not apply and refused to appoint
additional arbitrator. In our vi VD
. rie
wrong in so doing. W, the District Court was

h’] he judgment of the District Court will therefore be
?‘uas cd_ and the case remitted to it to comply with that provi-
sion, with costs of this appeal and LP. 3 advocate’s fees.

Criminal Appeal No. 101 of 1937.
In the Supreme Court sitting as a Court of Appeal
Before:  The Chief Justice, Greene J. and Khayat J.

MUHYEDDIN RUSLAN Appellant

ATTORNEY GENERAL -« « « [Respondent
o ‘Cr:'m:'na! law — z':"fection — Time at which right of election
f _an t‘ras lo {‘)e exercised by an accused — Magistrates’ Courts
Jurisdiction Ordinance, 1935, Section 3(1). :
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When an accused is brought before a Magistrate's Court
for trial, he must be charged before he exercises his right of
election to be tried by a British Magistrate or by a Distriet Court
under Seection 3 (1) of the Magistrates’ Courts Jurisdiction Ordi-
nance, 1935. If the accused alleges that the procedure laid down
in the Section had not been followed, it is for him to prove his
allegation.

M. Ben Israel for appellant.

Assistant Government Advocate (Fawzi Ghussein) for res-
pondent.

Judgment: The first point which is raised in this appeal
is a technical point which concerns the construction of Sec-
tion 3(1) of the Magistrates’ Courts Jurisdiction Ordinance, 1935.
We think that it is clear from that Section that an accused
person should be charged before his election. So far as this
particular case is concerned, it is for the Appellant to prove
to us that the procedure laid down in Section 3(1) was not
properly followed, and this he has not done; moreover, it is
quite clear from the record that the accused was represented
by an advocate, and if the procedure was not strictly complied
with we do not think any miscarriage of justice has occurred.

The second point raised is the question of sufficiency of
evidence under Section 6 of the Evidence Ordinance. In this
case there was not the evidence of a single witness but of two
witnesses, both Police constables. The first constable said -

“When I arrested him he had no passport on him and
admitted to me that he entered Palestine without a permit,
he did not'mention to me the date of entry into Palestine.”

The second constable later took a statement from the accused
which he reduced into writing and to which the accused affixed
his thumbprint.

These witnesses were called at the trial and accused did
not deny the statements, We are of opinion that there was
sufficient evidence against him.

The appeal will be dismissed.

et T 2l SR
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Criminal Appeal No. 104 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene J. and Khayat /.

ATTORNEY GENERAL Appeliant.

V.
DIAB MOHAMMAD ABU ZARAD
HAMMAD ABU BAKER HINDAWI
MOHAMMAD ABDEL RAHMAN SALEH
SHEHADEH MOHAMMAD HINDAWI

HASSAN ABDEL RAHMAN
ABU HINDAWI , Respondents.
Appeals — An appeal does not lie from Judgment of a
District Court discharging an accused on ground that that accused
was not committed for irial before it either by an examining
magistrate or by the Attorney General although accused was
committed for trial before the Court of Criminal Assize — Criminal
Procedure (Trial Upon Information) Ordinance, Section 67,

The respondents were committed by the Examining Magis-
trate for trial before the Court of Crimiinal Assize. The Attorney
General, while staying the proceedings in the Court of Criminal
Assize, filed an information in the District Court of Haifa in
Criminal Case No. 135/37 charging the accused with theft. After
the reading of the information and before the taking of the plea,
respondents’ advocate raised the point that the Court was not
seized with the case as there was no order, either by the Exam-
ining Magistrate or by the Attorney General, committing the
respondents for trial before it, although there had been an order
committing them for trial before the Court of Criminal Assize.
The District Court upheld the view taken by the defence and
ordered the striking out of the information. The Attorney General
appealed on the ground that the law was wrongly applied to
the facts.

In dismissing the appeal, the Court of Appeal,

HELD that the appeal did not fall within Section 67 of the
Criminal Procedure (Trial Upon Information) Ordinance,
which section gives a limited right of appeal to the
Attorney General.

Assistant Government Advocate (Fawzi Ghussein) for ap-

pellant,
Elias Koussa for respondents.
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1937 Judgment: We agree that this appeal does not fall within . Criminal Appeal No. 96 of 1937
o ad Section 67 of the Criminal Procedure (Trial Upon Information) Il
Trusted C.J. Ordinance which gives a limited right to the Attorney-General. In the Supreme Court sitting as a Court of Appeal.
N The result is unfortunate, for in cases such as this an appeal

Khayat J. might be useful. It may be a question for the proper authority Before:  The Senior Puisne Judge, Greene ]. and Frumkin I

CR-A_104;'31 to consider whether that section should be extended in its scope. REUBEN SHEINZWIT

Appellant. 1937

b i With regard to the main point, we feel that there may be 4 o iy
b doubt if the District Court was right in the judgment it gave. . ATTORNEY GENERAI
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that when a charge is made before the Court of Criminal Assize oo ,
and that charge be changed that it should not be possible for H‘H”csfa"-;:’.'.:it?:r‘n{‘;:::}l’ f:“\r: ”_(tt.‘pf‘m;'l" H{rff Nm:{‘._””m vetanieye: _;&};it'*- ;

it to be disposed of immediately by the District Court, and it Section 6 Sy CCRIERET Case =S iy idense (')‘rd”“”“"‘“'g?‘:"”.h?/ 9037
has been the practice not infrequently, when the Atterney-General b ..‘v*f""‘“f““
has varied the information, for a District Court then and there Motive Prosecution not bound to prove motive in a m“f{'" vz RS

to be constituted to dispose of the case. If the practice is wrong f homicide. W starney @@RE A
the accused person may be remanded to prison for some time v mry 33
before he can be tried, which is an unfortunate result. This
again is a matter which the proper authority may wish to The appellant was charged before the Court of Criminal
consider. ’ :\fﬂim'. sitting at Jerusalem, in Criminal Assize Case No. 20/37
with murder contrary to Section 214 of the Criminal Code Ordi.
We do not decide the main point because we hold that nance, 1936. The Court of Criminal Assize, constituted of the

* appeal R veon e sl ;J:;ui‘ J.uut{m- {"Iruntc:d C.J.) ?:ll.t[i:ﬂg alone, from the evidence

refore it, found the appellant guilty of manslaughter and sen-
‘l‘enccd him to fifteen years imprisonment. The np}mi]nnt appealed.
The t?vn main grounds of appeal were: (1) that there must be an
eye-witness toa crime in every eriminal case and (2) that no motive
was proved by the prosecution.

e = e ——————————

The appeal will therefore be dismissed.

In dismissing the appeal, the Court of Appeal,

HELD (1) that Section 6 of the Evidence Ordinance did not mean
that there must be an eye-witness to a crime in every
criminal case. .

) Ay o . » .

(2) that though evidence of motive may be of considerable
weight in a case of murder, yet the prosecution is not
bound to prove it in a case of homicide.

Referred to: CRA 43/33,

The relevant facts sufficiently appear from the judgment.

N. Abcarius for appellant.

Solicitor General (Alan Rose) for respondent.

Manning, S.P.J: 1. On the 27th July, 1937, before the Chief
Justice sitting alone, the Appeilant was convicted of the man-
slaughter of one Jacob Zwanger. The facts as found by the
Chief Justice were as follows: —
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On the 19th February 1937 the Appellant wrote a letter
signed Bidderman inviting Zwanger to meet him near a hotel
at Petah Tiqvah. There was no such person as Bidderman and
the Chief Justice came to the conclusion that the Appellant
wrote the letter to divert suspicion from himself and cast it
upon the non-existent Bidderman, if necessity should arise, On
the 8th March, 1937, the Appellant caused a pit to be dug
alongside a water tower at his property at Tel Nof. People
living in the immediate vicinity were warned that the water
tower had been electrified and to keep away from'it. As a
matter of fact, the tower had never been electrified. The Appel-
lant took away the keys from the watchman and told him to
go away.

2. On the 10th March, 1937, Zwanger met the Appellant
by appointment at the Appellant’s office at Tel Aviv. The Ap-
pellant’s secretary was present and was sent out on a message.
The Chief Justice found that the Appellant sent her out in
order to get her out of the way. On the 11th March, 1937, it
was found that the pit near the water tower had been filled in.
The pit was re-opened on the 28th March, 1937, and in it was
found the dead body of Zwanger. The medical evidence showed
that in all probability the cause of death had been strangulation.
and that other wounds found on the body had been inflicted
after death. A towel which had been in the Appellant's office
was also found in the pit.

3. From these facts it is clear that the Chief Justice drew
the following inferences. Firstly, that sometime prior to the 10th
March the Appellant had made up his mind to kill Zwanger;
that he made preparations to conceal the body and to prevent
any outside persons from being in the vicinity at the time of
the killing or the concealment; that he lured Zwanger on some
pretext from his office to the water tower at Tel Nof on the
morning ' of March 10th and put him to death there; that before
leaving the office with Zwanger he took precautions to see that
no one was about to see them leave together; and that after
killing Zwanger he caused the body to be buried in the pit
which had already been prepared for its reception.

4, These were, in my opinion, entirely justifiable infer-
ences. Abcarius Bey, who argued the appeal on behalf of the
appellant, was at great pains to comb through the judgment of
the Chief Justice in order to find some mistake in dealing with
the evidence. He claims to have found one such mistake, namely
that the Chief Justice said there was evidence that the Appellant
had at first denied all knowledge of the Bidderman Iletter,
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whereas no such evidence appears in the record. The importance
of the Bidderman letter depended on the facts that the Appellant
had writfen it and that there was no such person as Bidderman.
Whether the Appellant at first denied or admitted having written

;t could not disturb the inference which the Chief Justice drew
rom it

5. Abcarius Bey further contests the finding that the
A'ppellzmt caused the pit to be dug alongside the tower. He bases
his argument on meticulous comparison of times testified to by
ce'rtam witnesses as to the events of March Sth. He says that
this testimony shows that the Appellant could not have been
present while the pit was being dug. 1 do not gather that the
Chif&f Justice made any finding that the Appellant was present
during the whole time that the pit was being dug; he found

that the Appellant was responsible for its bei
as res S eing dug before
the 10th March, Sl

6. Abcarius Bey next turned to the question of the alibi
of the Appellant. The Appellant had called witnesses to prove
that it was impossible that he had taken Zwanger to Tel Nof
on t.he morning of the 10th March. It is clear that the Chief
Justice: did not believe these witnesses. He analysed their evi-
dence very carefully, and came to the conclusion that the only
reliable evidence was that of one Litvinsky. His evidence showed
that the Appellant might easily have taken Zwanger to Tel Nof
on the morning of March 10th and having pu.i him to death
rgtumcd to Tel Aviv to meet Litvinsky at the hour given by
him. This ground of appeal is simply a complaint by }\btarius
Bey that an alibi which was probably carefully prep’ared failed
to deceive the Chief Justice.

7.4 The next ground of appeal was based on Section 6
of the Evidence Ordinance, which reads as follows: —

“No judgment shall be given in any case on the evidence
of a single witness unless such evidence is, in a civil case,
uncontradicted or, in a criminal cage, is admitted bv the
accused person or, whether in a civil or criminal case, is
corroborated by some’ other material evidence which, in
the opinion of the Court, is sufficient to establish the
truth of it.”

The section is rather unhappily worded, as applied to criminal
cases it simply means that no one shall be convicted on the
evidence of one witness unless the number of witnesses is
more than one. However this may be, Abcarius Bey cannot call
it in aid to assist the Appellant. The Appellant has not been
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convicted on the evidence of one witness, the evidence against
him consisted of the testimony of a number of witnesses, the
joint effect of which was to lead to a strong presumption of
the guilt of the Appellant. | am completely against the sug-
gestion of Abcarius Bey that the section means that there must
be an eye-witness to the crime in every criminal case.

8. The last ground of appeal is that no motive was
proved and Abcarius Bey cited as an authority the case of Joada
and Anor v. The Attorney General, Criminal Appeal No. 43
of 1933. The District Court of Jaffa had convicted two persons
of the murder of one Shahin and had found evidence of mofive.
On appeal this Court held that the evidence did not show
enmity between the accuséd and the deceased and held that in
the absence of such evidence there was not sufficient evidence
to support the conviction, I do not think that this Court meant
to lay down the principle that motive must be proved in a case
of murder. Any such principle would be bad law and | wish
to make it clear in this decision that, though evidence of motive
may be of considerable weight, the prosecution is not bound
to prove it in a case of homicide.

9. 1 think that this is a frivolous appeal. The Appellant
had the advantage of a very careful trial and was given the
benefit of every reasonable doubt. In my opinion the appeal
should be dismissed and the conviction and sentence affirmed,
the sentence to date from the date on which we announced the
dismissal of the appeal, September 17th, 1937.

Greene J: 1 concur.

Frumkin J: | concur.

Criminal Appeal No. 115 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene J. and Khayat /.

ARIEH KUTSHER Appellant.

ATTORNEY GENERAL Respondent.

Appeals — No appeal lies under the Palestine ( Western
Wailing Wall) Order in Council 1931, Article 3.
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" In Criminal Case No. 25237 of the District Court, Jerusalem,

Kutsher was charged with blowing the horn (Shofar) contrary

to 1\1't.lclc 3 of the Palestine (Western Wailing Wall) Order i;'z

Council and Section 5 of thé Schedule thereto. He pleaded guilty

and was sentenced to six months imprisonment. He appealed. .
In dismissing his appeal, the Court of Appeal,

HELD that the appeal could not be entertained, as no appeal
!;l_\‘ under the Palestine (Western Wailing Wall) Order
in Council.

E. Washitz for appellant.

Assistant Government Advocate (Fawzi Ghussein) for res-
pondent.

/udgn.'wnr: We take the view that there is no appeal under
Ehc' Palestine Order-in-Council (Western Wailing Wall) 1931,
This appeal therefore cannot be entertained by this Court.

Wiﬂ.a regard to the particular case, it is not necessary for
me. to point out the gravity of an act of this kind and we feel
that the sentence was justified.

O.wing, however, to the present state of the Appellant, |
order, in my capacity as Chief Justice, that he be given special
treatment.

The appeal is therefore dismissed.

Criminal Appeal No. 114 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene ]. and Abdulhadi |.

ABDUL FATTAH DEIFALLAH

ABU HUSSEIN Appellant.

ATTORNEY GENERAL Respondent.

Criminal law — Firearms — Prosecution for possession of
firearms — Maximum punishment for offence six months imprison-
ment -~ If firearm of military value maximum penalty three
ye_ars — To obtain a conviction for possession of firearms of
m:{:fary value prosecution must prove the element of the firearm
being of military value — Firearms Ordinance, Section 36.
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In Criminal Case No. 216/37 of the District Court, Jerusalem,
Abu Hussein was charged with being in possession of serviceable
firearms and live ammunition without authority or licence con-
trary to Regulation 8A of the Emergency Regulations, 1936. After
Abu Hussein had pleaded guilty to the charge, the prosecution
applied to amend the charge to be contrary to Section 36 of the
Firearms Ordinance, and the Court ordered an amendment, Sub-
sequently the Court passed a sentence of eighteen months impri-
sonment. Abu Hussein appealed.

In convicting appellant of being in possession of firearms
contrary to Section 36 (2) (a) of the Firearms Ordinance and
reducing the sentence to one of six months imprisonment, the
Court of Appeal,

HELD that in a prosecution for being in possession of firearms
of military value, there must be evidence, in order to
bring the offence within the proviso to Section 36 of the
Firearms Ordinance, that the firearm is of military value.

Najib Abu Sha'ar for appellant.

Junior Government Advocate (Omar Wa'ri) for respondent.

Judgment: This is an appeal from a conviction by the
District Court convicting the accused of being in possession of
a rifle and a revolver.

It is clear that upon the trial by the District Court certain
irregularities occurred, but we are satisfied from the record that
the accused was unquestionably in possession, without a licence,
of the firearms in question, and we are satisfied that he should
be convicted under the Firearms Ordinance, Section 36 (2) (a).

That section provides various prohibitions in connnection
with the Ordinance and it concludes with the punishments
which follow for infringements of these prohibitions. The maxi-
mum punishment in the ordinary case is six months, and there
is a proviso that if the firearm was of military value the penalty
may be increased to three years.

It would appear in this case that the firearms were of
military value, but there is no evidence as to this and it does
not appear from the record that the accused pleaded guilty to
being in possession of firearms of military value, although he
pleaded guilty to the original charge. In our view there should
undoubtedly be evidence that the firearm is of military value in
order to bring the offence within the proviso to Section 36 of
the Firearms Ordinance.

This Court has, by virtue of Section 72 of the Criminal
Procedure (Trial Upon Information) Ordinance, power to amend
the judgment of the District Court. To make it quite clear, we
convict the accused of being in possession of firearms contrary
to Section 36 (2) (a) of the Firearms Ordinance, but in the
absence of any plea as to the firearms being of military value
and in the absence of any evidence to that effect, we reduce
the sentence to one of six months’ imprisonment to run from
the date of the conviction, that is 20th September, 1937.

Civil Appeal No. 178 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Khayat J. and Abdulhadi |.

MUHAMMAD ISMAIL AS’AD,
AND FOUR OTHERS

V.

AHMAD SALEM IBRAHIM AYESH

Appellants.

Respondent.

Jurisdiction Water, Rights to — Action as to rights to
water within jurisdiction of Land Court.

An action involving rights to water is one which concerns
a dispute as to rights over land and is within the jurisdiction of
the Land Court.

E. Georges Elia for appellants.

Anton Hanania for respondent.

Judgment: In this case the Respondent took an action
against the Appellants in the Land Court of Jerusalem alleging
that they were preventing him from exercising his rights to water.
In spite of the way in which the statement of claim has been
drawn it is quite clear to us that this action involved a dispute
as to rights over land and was therefore within the jurisdiction
of the Land Court. This disposes of the first ground of appeal
raised by George Eff. Elia on behalf of the Appellants. The
second ground of appeal is that the proper parties were not
before the Court. As to this the allegation was that the five
Appellants had interfered with the respondent’s right to water,
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and it was quite clear that they were claiming certain rights to
the same water. There was no evidence that any other members
of the same family had contested the right of the respondent
and for this reason we think that the five Appellants were
properly made parties to the action. Another ground of appeal
is ‘that there was a gross error in procedure. A gentleman named
Shepherd was appointed by the Court as an expert to investigate
the dispute. He investigated the dispute and gave the result of
his investigation in evidence on oath. No objection was taken
at the time by the advocate for the Appellants and we refuse
to consider this ground of appeal for this reason. Lastly it is
said that the judgment is too ambiguous. George Eff. Elia said
that the finding of the Court that the respondent was entitled
to 2¢ hours every 9 days from the water of the As’ad family
is an ambiguous finding. We are of opinion that this finding
was justified by the evidence. It does not affect in any way the
order of the Court which was an order against the five Appel-
lants ordering them to refrain from interfering with Plaintiff’s
rights to the water. There are no further grounds of appeal
and the appeal must be dismissed with costs to include
LP. 3.- advocate’s fees.

Civil Appeal No. 181 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Khayat |. and Abdulhadi J.

KHALIL MALAS AND CO. Appellant.

V.

BUCOWINA SOCIETY Respondent.

Foreign company - Contracts — Contract between foreign
company and a resident of Palestine — Breach of confract by
person in Palestine — Foreign company entitled to sue in
Palestine.

Damages — Manner of calculating them.

The respondent company entered into an agreement with
the appellant for the supply of wood which was to be shipped
in five consignments. The first consignment, which reached the
appellant Iater than the date fixed in the agreement, was taken

303 —

over by the appellant without any objection, but the appellant

refused to accept the second consignment which also arrived

late, and the respondent company sued appellant for breach of

contract in the District Court of Haifa (Civil Case No. 236/35)

and obtained judgment. The appellant appealed. The two main

grounds of appeal raised were: (1) that the respondent company
could not sue in Palestine and (2) that the measure of damages
for breach of contract for the sale of goods was the difference
between the agreed price and the market price at the time of
the breach.

In dismissing the appeal, the Court of Appeal,

HELD (1) that the respondent company was entitled to sue appel-
lant in Palestine for breach of contract, and it did not
commit any illegality by entering into contractual rela-
tions with the appellant.
that the measure of damages for breach of contract
for the sale of goods is the difference between the
agreed price and the market price at the date of the
breach plus any expenses incurred and which flow
directly from the breach of contract.

Distinguished: CA 140/26, 1 P.L.R. 99.
Khader Aweida for appellant.

P. Margolin for respondent.

Judgment: This appeal arises out of an agreement between
the appellant and the respondent company with regard to the
sale of wood. The wood was to be shipped in five consignments,
first consignment to be in April or May 1935 and the remaining
consignments at intervals of thirty days. The first consignment
arrived in June, 1935, the appellant made no objection ‘whatever
to this delay. He made an objection that the wood was not up
to the standard as laid down in the agreement. He made no
attempt to prove this before the District Court and it need not
be any further considered. The District Court having heard
evidence awarded the respondent company LP. 256.332 mils
damages. The first ground of appeal is that the respondent
company was not entitled to sue in Palestine. Khader Eff.
Aweida, who argued the appeal, cited Civil Appeal No. 140 of
1926, reported in the Palestine Law Reports page 99. A perusal
of that decision shows that the facts were entirely different in
that case. It was decided that a foreign company carrying on
business in Palestine without being registered was an illegal
company and could not present a petition under the Bankruptcy
Law. In the present case the respondent is a company resident
abroad with whom the appellant has entered into contractual
relations. The company has not committed any illegality and
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is entitled to sue in Palestine for any breach of contract. The
other ground of appeal was with reference to the question of
damages. Khader Eff. Aweida has referred to the well known
principle that in cases of breach of confract for the sale of
goods, the measure of damages is the difference between the
agreed price and the market price at the time of the breach;
but that does not prevent the company from proving that they
incurred other expenses flowing directly from the breach of
contract. In the present case they proved to the satisfaction of
the District Court that other damages had been incurred and
the District Court was justified in allowing these further damages.
An attempt was made to make the delay in the first consign-
ment a ground for repudiating the contract, but it is quite clear
from the terms of the contract that if the appellant sustained
any damages owing to the delay he had to submit the matter
to a tribunal specially mentioned in the contract. There was
a further term in the contract that the appellant was bound to
grant additional time if necessary for the completion of the
contract, We order that the appeal be dismissed with costs to
include LP. 5. - advocate’s fees.

Civil Appeal No. 186 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief Justice and Greene |.

RIVKA CASHMAN Appellant.

v.

LINDSAY GORDON CASHMAN Respondent.

Personal status — Marriage, Nullity of Civil Courts
have for time being no jurisdiction to grant a decree of nullity
of marriage — Palestine Order in Council, 1922, Article 64.

The appellant and respondent, both being British subjects
and who were said to have been permanently residing in
Palestine, married each other in England in 1936, For some reason
the wife, the appellant, commenced proceedings in the District
Court, Haifa (Civil Case No. 39/37) for obtaining a decree of
nullity of marriage. The District Court held that it had no juris-
diction to grant the relief claimed. The wife appealed.

In dismissing the appeal, the Court of Appeal,

-MMM*WMM* e T 4

o JDE. <

HELD that the Civil Courts have no jurisdiction to grant a
decree of nullity of marriage, and Article 84 of the
Palestine Order in Council must be construed in its ordi-
nary meaning, and in the ordinary meaning of words a
decree of dissolution of marriage includes a decree of
nullity of marriage.

Approved: Inverclyde v. Inverclyde, (1931) Pr. D. 41,
Jacob 8. Shapiro for appellant.

No appearance by respondent.

Judgment: This appeal raises an interesting point under
the Palestine Order-in-Council, involving the jurisdiction of the
Civil Courts in dealing with matters of personal status of
foreigners. '

For the purposes of this case, it has been said that the
parties are British subjects domiciled in Palestine. The question
of domicile has not been argued in this Court and we desire
to make it clear that we must not be taken as agreeing with
the view tfaken by the District Court, and we do not express
any opinion as to this point.

The main issue before us is whether or not a decree of
nullity comes within the prohibition of Article 64 of the Order-
in-Council which says: —

““that the Courts shall have no jurisdiction to pronounce
a decree of dissolution of marriage until an Ordinance is
passed conferring such jurisdiction.”

It is not suggested that any ordinance has been passed confer-
ring that jurisdiction.

In the ordinary meaning of words, dissolution of marriage
includes a decree of nullity, and that seems to us to be sup-
ported by the decision of Inverclyde v. Inverclyde (Law Reports,
Probate Division, 1931, page 41), an important case from the
decision in which no appeal was made.

Now an argument against that construction is based on
the amendment of Article 65 of the Order-in-Council dated
Ist April, 1935, dealing with Religious Courts. Religious Courts,
other than Moslem Religious Courts, have a similar limitation
under the Order, in that they have no power to grant a decree
of dissolution of marriage of a foreign subject; that provision
of Article 65 was implemented by the amendment which pro-
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vides: “For the purposes of this Article, decree of dissolution
of marriage includes a decree of divorce and a decree of nullity.”
We think that Article 64 must be construed in its ordinary
meaning and it is not necessarily depending upon Article 65,
and we do not think it can be argued that because Article 65
has been amplified by the amendment of 1935, Article 64 has
in consequence been limited in any way. It may be that that
amendment was made because the Civil Courts have no control
over the Religious Courts by way of appeal from Religious
Courts and they may have been misinterpreting their powers —
whereas no such explanation was considered necessary in the
case of the Civil Courts.

This appeal will therefore be dismissed.

Civil Appeal No. 187 of 1937.

In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice and Khayat J.

YACOUB HASSAN SAGHIR KHAMRA - . . Appellant.
V.

ITZHAK BITTY

S. ASTASHINASKY Respondents.

Possession, Recovery of — What must a person claiming
recovery of possession establish to succeed in his claim — Pos-
session a question of degree for the trial Court — Ottoman
Magistrates Law, Article 24.

A person claiming recovery of possession under Article 24
of the Ottoman Magistrates Law must prove his title when he
applies for possession, and his earlier possession must presum-
ably be reasonably recent possession. Possession must be very
largely a question of fact; it must be a question of degree,
which is a question for the trial Court.

Anas Khamra for appellant.

Jacob Gavison for respondents.

Judgment: This is an appeal from a decision of the Land
Court of Haifa which reversed a decision of the Chief Magistrate.

The proceedings were brought by the Plaintifis (Respon-
dents here) to recover possession of a certain land, and Article 24
of the Ottoman Magistrates Law would appear to apply which
requires in such circumstances:

“If a person is in possession (mutassarrel) of immovable
property by virtue of a title-deed, and another person tres-
passes on it and interferes with his possession and estab-
lishes himself on it, the peérson in possession may, if he
brings an action for the restitution of his ‘possession and
proves that he is the actual possessor and by other evidence
that he has been in possession of the property previous to
the trespasser, the trespasser shall be adjudged to remove
his interference with the property and it shall be restituted
to the original possessor. And if the holder of the title-deed
takes possession of the immovable property without taking
this legal course, but by force and coercion, and the other
party applies to Court, the previous position would be
restored, and the holder of the deed warned that he should
take the legal steps.”

In other words, he has to prove his title when he applies for
possession. The earlier possession must presumably be reason-
ably recent possession and possession must be very largely a
question of fact. There are various ways in which possession
may be had, e.g. by the owner occupying the property himself
or by an agent, by fencing, or by regular visits to the property.

In this particular case we find that the land is not cultiv-
able land and that it is intended to be used for building purs
poses. Various matters were considered by the Chief Magistrate
and eventually he based his decision on the fact that a watch-
man visited the premises. He says:

“] have therefore to decide whether the visits of a
watchman to a vacant piece of ground, when that watchman
serves an employer who may or may not be the owner,
constitutes possession by that employer. In my opinion it
does not and reluctant as I am to refuse relief to the Plain-
tiff, in view of my opinion of the Defendant's case, [ cannot,
when deprived of the power to decide the issue of ownership
in his favour, hold that he was in such effective possession
of this land as would justify my making an order of dispos-
session against the Defendant, satisfied though I am that
the latter has produced no shred of right to justify his
position.”

It seems to us that it must be a question of degree, how far
visits by a watchman can amount to possession, and must
depend upon the facts of the particular case, and this would
seem to be a question for the Court of trial.
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It seems to us that there was evidence in this case which
justified the Magistrate in the view he took, the question of
possession being a question of degree, and he was the person
to decide whether the facts in this case amounted to posses-
sion or not.

The appeal will therefore be allowed, the decision of the
Land Court quashed and the judgment of the Chief Magistrate
restored, with costs and LP. 3. - advocate’s fees.

Civil Appeal No. 132 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene J. and Khayat [.

SHLOMO COHEN-ZEDEK . . . . . . . Appellant.
v

DAVID BELOZERKOVSKY Respondent.

Damages Contracts — Waiver — Contract provided

for damages at so much per day — Party entitled to damages

occupied subject matter of contract Not entitled fo damages.

Under the terms of a contract for the building of a house,
the respondent, the contractor, was to pay to the appellant, the
owner, LP. 5 per day in respect of each day after the date fixed
in the contract for the completion of the building. There was a
delay in the completion of the building, but the owner took
delivery of the building at a definite date. Subsequently he sued
the respondent for damages. The District Court held that by
taking delivery the appellant waived his right to damages. Appel-
lant appealed, and ‘the respondent cross-appealed on the ground
that appellant is not entitled to damages at all.

In dimissing the appeal and cross-appeal, the Court of

Appeal,

HELD that the appellant, having regard to the terms of the
contract which provided for damages at so much per
day, could not both occupy the building and have dam-
ages, and by taking delivery of the building he waived
his right to damages.

. A. Wittkowski for appellant.

L. Hofmann for respondent. °

Judgment: ‘This is an appeal which comes to this Court
from the District Court of Jaffa, sitting at Tel-Aviv, arising out
of a building contract; the material clause with which we are
primarily concerned is found in an additional contract entered
into whereby it was agreed as follows: —

“Mr. Belozerkovsky hereby undertakes to complete the
building not later than on the 1st March, 1936, (apart from
small usual repairs) and in the event that he shall fail to
complete the building within the time fixed, Mr. Belozerkovaky
shall pay to Mr. Cohen-Zedek the sum of LP, 5 in respect
of each day of delay as agreed and liquidated damages.....”

It seems that the building was not completed within the
stipulated time and the matter went on that point and others
before the District Court. The Court found as a fact that the
contractor did not finish the building on the 1st of March, 1936.
It seems also, although the building was not entirely completed,
the owner entered into occupation after a certain number of
days’ delay, and the Court below held that by doing so he
waived his right to damages. It must be a matter of common
sense that if a confract such as this provides for damages at
so much a day, the owner cannot both occupy the building and
have the damages. The District Court was perfectly justified in
drawing the inference that by taking delivery the Appellant
waived his right to damages.

The Respondent contends that no damages should be
paid at all because it was the fault of the owner. Presumably
these matters were before the District Court which drew the
inference that the Respondent is liable for a certain number of
days delay in damages. With this finding we do not interfere.

As to the question of figures, this also was a matter for
the District Court.

The result will be that the appeal and cross-appeal will
both be dismissed, with no costs to either side.
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Civil Appeal No. 141 of 1937.

In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice and Abdulhadi J.

JAMAL ABDUL HADI EL KASEM Appellant.

V.

SUBHI EL AYYOUBI Respondent.
Immovable property — Land Registers — Application for

rectification of Land Register under Section 66 of Land Seftle-

ment of Title) Ordinance — Cases to which Section applicable.

The respondent, in an action brought in the Land _L'mu‘l.
of Nablus (Land Case No., 28/37), applied for the rectification ol
the Land Register in respect of an entry relating to his land.
The land in question was subject to settlement pl'ucnedin;‘zn and,
on 22nd June, 1934, the Schedule of Rights showed it as dl-‘f]’!lltt‘{l
and subject to a right of way, although the old register did not
show any right of way over the land. The respondent hnugltt
the land, the subject matter of the action, on 7th November 1935.
The respondent relied in his claim on Section 66 of the Land
(Settlement of Title) Ordinance. The Land Court ordered the
rectification of the register by the deletion of the entry as to

the right of way. The appellant appealed.

In allowing the appeal and setting aside the judgment of
the Land Court, the Court of Appeal,

HELD that the provision “that a right recorded in the existing
registers has been omitted or incorrectly set out in the
register” contained in the latter partof the first paragraph
of Section 66 of the Land (Settlement of Title) Ordinance
has no application when the right recorded in the exist-
ing registers has been varied by the Settlement Officers
or the Courts on appeal from a Settlement Officer under
the provisions of the Land (Settlement of Title) Ordinance.

Appellant in person.

E.D. Goitein for respondent.

Trasted, C.J: This appeal involves the consideration of
Section 66 of the Land (Settlement of Title) Ordinance, Cap. 80,
and raises a point of considerable importance.

The object of that ordinance is to provide for the settle-
ment of title to land and the registration of title, and Settlement

Officers are given express powers.
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The method provided is shortly that a schedule of claims
is prepared, which after investigation is followed by a schedule
of rights, which may be revised by the Settlement Officers, and
provisions are made for appeals from the decisions of Settlement
Officers.

Section 66 provides —

“After the completion of the settlement, rectification of
the register may be ordered by the land court, subject to
the law as to limitation of actions, either by annulling the
registration, or in such other manner as the court thinks fit,
where the court is satisfied that the registration of any
person in respect of any right to land has been obtained by
fraud or that a right recorded in the existing registers has
been omitted or incorreectly set out in the register :

Provided that, where a person has since the settlement
acquired land in good faith and for value from a registered
owner, the court shall not order a rectification of the
register.”

We are concerned only with the latter part of the first
paragraph, i.e. “that a right recorded in the existing registers
has been omitted or incorrectly set out in the register.” I do
not think that this provision has any application when the right
recorded in the existing register has been varied by the Settle-
ment Officers or the Courts on appeal from a Settlement Officer,
under the provision of the ordinance.

In order to prevent the complications which might arise,
while seitlement is in progress no voluntary transfer can be
effected without the authority of the Settlement Officer. Where
such a transfer is authorised the transferee, as from the date of
the transfer, must stand in the shoes of the transferor. If the
transfer take place in time for him to do so he may object to
the schedule of rights, if the transfer take place when it is too
late to object, he must take the land as it appears in the
schedule of rights.

From the judgment in this case it seems that on 22.6.34
the schedule of rights showed the land in question as disputed
and subject to a right of way, and that the Plaintiff in the
action (now Respondent) bought the land on 7.11.35,

It is clear, therefore, that the Plaintiff in the Court below
(now Respondent) bought after the publication of the schedule
of rights and when presumably there was an incumbrance on
the register.
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The Plaintifi (Respondent) sought to invoke the provision
of Section 66 to which | have referred, but | do not think that
in the circumstances it applies.

In my opinion the action was misconceived, and this
appeal should be allowed, and the judgment of the Land Court
set aside with costs.

Abdulhadi J: 1 concur.

Civil Appeal No. 174 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice, Greene J. and Khayat J.

HANNA NASER ABYAD Appellant.

YOLA SHEHAB Respondent.

Admission — When binding on the person making .

An admission, to be binding, must be made in a matter
which is properly before a tribunal — So held by the Supreme
Court sitting as a Court of Appeal.

Referred to: Urquhart v. Butterfield, 37 Ch. D. 357.

No appearance by appellant.

A. Levin for respondent.

Trusted, C.J: This is an appeal from the judgment of the
District Court of Haifa dated 29.4.37, confirming the judgment
of the Chief Magistrate of Haifa dated 8.3.37.

This appeal was originally fixed for hearing on the 8th
of October, 1937, but owing to the illness of Mr. Elias Koussa,
Counsel for Appellant, the hearing was adjourned for today.
Counsel for Appellant absented himself today .also, without
giving any reasons, and as it was shown that he was properly
served we decided to hear the Respondent’s reply to the points
raised by Mr. Koussa in his statement of appeal.

From the facts of this case it would appear that it origin-
ally started with foreclosure proceedings on a mortgage deed
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before the Chief Execution Officer. Interest was payable on
that deed and it fell into arrear. The proceedings were in the
early stages of the dispute brought under Section 14 of the
Land Transfer Ordinance which provides that application for
the sale of immovable property in satisfaction of a mortgage
may be made to the President of the District Court.

It appears that in the course of these proceedings the then
advocate of the present Respondent made an admission as to
the amount of the interest in arrear, which admission he later
found to have been wrongly made by mistake.

I should be loath to say anything which might lead to
any lessening of responsibility on the part of advocates. It seems
to me that advocates acting for clients have not always that
sense of responsibility which they should possess, and | hope
that it will be appreciated that advocates are in a particular
position and have a particular responsibility towards their clients
and the Courts.

A separate action was brough later, in the Chief Magis-
trate’s Court, to recover the interest in arrear, independently of
the foreclosure proceedings, and in this action the question
arose as to whether or not the admission as to the amount of
interest due, to which | have referred, prevented the Plaintiff
from recovering the full amount claimed. The Chief Magistrate
held that it did not on the ground that it was made owing fc
a genuine mistake.

The question then went on appeal to the District Court
of Haifa, which supported the judgment of the Chief Magistrate
on a somewhat different ground. It took the view that the
President of the District Court sitting as a Chief Execution
Officer did not constitute a Court and that an admission made
before him might be shown to have been wrongly made as it
was not made in accordance with Article 1647 of the Mejelle,

It seems to me that if one takes the Mejelle, or if one
applies the principles of English Law it must be clear that an
admission to be binding must be made in a matter which is
properly before the tribunal. There is no doubt, under English
law, that counsel may make an admission which binds the
client, and according to Phipson such admissions are in civil
cases conclusive, if made for the purpose of dispensing with
proof in the trial but are otherwise merely prima facie evidence
against a client (See Urquhart v. Butterfield, 37 Ch. D. 357).
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in the case before us the admission was not made in regard
to any issue before the tribunal, as the President of the District
Court was purported to exercise his powers with regard to
foreclosure of a mortgaged property and not as to the amount
of the interest as to which the admission was made; and
although the line may be a very narrow one, [ think that an
admission so made is not conclusive and can be withdrawn,
and that it is not such a binding admission as to prevent the
full amount being recovered.

The appeal must therefore be dismissed with costs and
LP. 5 advocate’s fees.

We are very much obliged to Mr. Levin, who appeared
on behalf of the respondent, for his very interesting arguments
on the points raised in this case.

Greene J: | concur.

Khayat [: | concur.

Civil Appeal No. 194 of (#1937,
In the Supreme Court sifting as a Courl of Appeal.
Before: Copland . and Khayat J.

MARCUS MAIER Appellant.

JOINT LIQUIDATORS
OF “PHOENIX LIFE INSUR-
ANCE COMPANY VIENNA"
IN LIQUIDATION Respondents.
Jurisdiction — Contract ousting jurisdiction of Palestine
Courts — Effect of such contract on jurisdiction.

In Civil Case No. 50/37 of the District Court, Jerusalem, the
appellant applied for a judgment reversing a decision of the
respondents who rejected a claim made by the appellant in
respect of five insurance policies made with the Phoenix Life Insur-
ance Company Vienna on the ground that no consideration was
received in Palestine and that the only act that was done by the
company’s branch here was to issue the policies on the instruc-
tions of the Head Office. The contract was made in Zurich, but
to suit the convenience of appellant the compay agreed to issue
the policies in Palestine and to pay him the money here. By
agreement of the parties a clause was inserted in the policies
that any dispute arising out of those policies was within the
jurisdiction of the Courts of Zurich. The District Court dismissed
the action on the ground that it must be brought within the
juriadiction of the Courts of Zurich. The appellant appealed.
In dismissing the appeal, the Court of Appeal,

HELD that as the dispute which arose between the parties was
one arising out of the policies, and as the parties agreed
that all disputes arising out of the policies were within

the jurisdiction of the Courts of Zurich, the Courts of
Palestine were not the competent Courts to deal with it.

B. Nathan for appellant.

B. Joseph for respondents.

Judgment: 1. The present appellant took out five insur-
ance policies with the Phoenix Life Insurance Company of
Vienna. To suit the convenience of the appellant, the company
agreed to issue the policies in Palestine. The parties, by agree-
ment, inserted a clause in the policies that any dispute arising
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out of these policies is within the jurisdiction of the Courts
of Zurich.

2. The respondent company is being wound up and the
appellant submitted his proof of claim to the Liquidators which
was rejected. He then appealed to the District Court, Jerusalem,
against that rejection. The District Court dismissed his petition.

3. The parties having agreed that all disputes arising
out of the policies are within the jurisdiction of the Courts of
Zurich, and this being a dispute arising out of the policies, the
Courts in Palestine are not the competent Courts to deal! with it.

4. For these reasons and for the reasons given by the
District Court, and without calling on Mr. Joseph, the appeal
should be dismissed with costs to include LP. 5 advocate's fees.

Civil Appeal No. 179 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne judge and Khayat |.

ALICE HANNA DAHDAH, WIDOW OF
NICOLA ANDRAWES ZA'ROUR IN HER
PERSONAL CAPACITY AND ALSO AS

GUARDIAN OF HER MINOR CHILDREN  Appellant.

¥

KARIMEH KHALIL ABU GHAZALEH Respondent.

Succession — Estates Appeals — Application for an
order prohibifing a religious court from dealing further with a
succession — Grant of application Appeal from such order —
Whether appeal lies from such order — Succession Ordinance,
Section 9.

An application was made to the President of the District
Court of Jaffa (Estate Case No. 34/37) by the respondent under
Section 9 of the Succession Ordinance for an order prohibiting
the Greek Orthodox Religious Court from dealing further with
the succession of the late Nicola Za'rour, and an order to that
effect was given. The appellant appealed that order. At the hear-
ing of the appeal, it was submitted that no appeal lay from an
order made under Section 9 of the Succession Ordinance.

In remitting the case to the President of the District Court
for making a statement of the reasons on which he based his
arder, the Court of Appeal,

HELD that an order made by a President of a District Court
under Section 9 of the Succession Ordinance is appeal-
able, and the matter is concluded by Article 176 of the
Ottoman Code ol Civil Procedure.

A. Levitsky and B. Farajalla for appellant.

N. Germanous for respondent.

Manning, S.P.J: 1. Nicola Zarour died on the 20th October
1936. By his last will and testament dated September 1st., 1935,
he appointed his \\:idmv, the present appellant, his executrix
and the guardian of his children, and made certain dispositions
as regards his property.

2. The will made no provision for the mother of the
testator, the present respondent, and on the 2nd November, 1936,
she executed a document waiving any right she might have
had to succeed to any part of the estate of the testator, on
condition that she should not be liable for any of the debts.
This document is clear and unequivocal and in it the respon-
dent renounces her right to any share not only in the mulk
property of the testator, but also in his miri land.

3. The testator had been a Palestinian citizen and a
member of the Eastern (Orthodox) Community. The appellant
applied to the Court of that Community for a certificate of
succession and the Court gave its decision on the 29th December
1936. It had before it the waiver of the respondent to which
I have already referred, and not unnaturally decided that the
respondent was no longer a party to any question with regard
to the succession. It stated that all the other heirs consented to the
jurisdiction and made an order with regard to the distribution
of the testator’s estate, including his miri land.

4. The Court of the Community had confirmed the will
of the testator and on the 2nd March 1937 dealt with an
application by the respondent objecting to the said confirmation.
It decided that there were no legal grounds to set aside its
judgment confirming the will. The respondent appealed to the
Court of Appeal of the Community and that Court gave its
decision on the 28th September 1937. It decided that the res-
pondent was not an heir of the testator according to the
Byzantine Law, as the testator had left a wife and children,
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and that consequently she was not entitled to oppose the con-
firmation of the will. It pronounced the will to be valid in form
and otherwise made in compliance with the law, and upheld
its confirmation by the Court below. It held that any miri land
should be excluded from the dispositions in the will.

5. During the time when her appeal was pending before
the Court of Appeal of the Community the respondent applied
under Section 9 of the Succession Ordinance for an order
prohibiting the Court of the Community from dealing further
with the succession of the testator. She succeeded in getting an
order to this effect from the President of the District Court of
Jaffa on the 23rd July 1937. From this order the appellant has
appealed. '

6. It was urged before us by Mr. Germanous, the advocate
for the respondent, that no appeal lies from an order made under
Section 9 of the Succession Ordinance. With this I do not agree.
There have been several decisions of this Court to the effect
that an appeal does lie from such an order, and I think the
matter is concluded by Article 176 of the Code of Civil Pro-
cedure which enacts that judgments in matters in which no
question of value is in issue are appealable.

7. The learned President gave no reasons for his order.
The section gives him a discretion to make the order “if he
deems it just or convenient”. In the earlier part of this judgment
I have set out at some length the history of the case in the
Court of the Community in order to show that the matter is
one in which it was desirable that the learned President should
have assigned reasons for the exercise of his discretion. [ have
come to the conclusion that it is impossible for this Court fo
deal with this appeal until it knows why the learned President
deemed it just or convenient to make the order. In my opinion
the matter should be remitted to him for a statement of the
reasons on which his order was based. When this statement is
before us, we shall be in a position to decide the appeal.

Meanwhile the decision will be postponed.

Khayat J: | concur.

AT T iyl e SEE
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Civil Appeal No. 142 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Chief Justice and Greene ].

DAVID MOYAL . : . .

V.

ELHANAN KARWASSARSKY,
AS CURATOR FOR THE
PROPERTIES AND CHATTELS
OF SHEIKH TEWFIQ EL DAJANI,
INTERDICTED . . . . . . « . . Respondent.

Appellant.

Champerty contracts — Definition of.

The appellant sued the respondent in his representative
capacity in the District Court of Jaffa for damages for breach of
contract and for the return of certain moneys paid by appellant
in pursuance of that contract. The District Court dismissed the
claim for damages but ordered the return of the moneys paid by
appellant under the contract; it being of the view that the
contract was one of those contracts known to the English law
as ‘champerty contracts.” Appellant appealed.

In allowing the appeal, setting aside the judgment of the
District Court and remitting the case to it for completion, the
Court of Appeal,

HELD that a champerty may be defined as a bargain between a
plaintiff or defendant in a suitand a third person, campum
partire, to divide between them the land or other matter
sued for in the event of the litigant being successful in
the suit, whereupon the champertor is to carry on the
party’s suit or action at his own expense; or it is the
purchasing the right of action or suit of another person.
The contract in this particular case between the parties
was not champertious.

Referred to: CA 67/36, ante p. 116
E.D. Goitein for appellant.

Respondent in person.

Judgment: This is an appeal from a judgment of the
District Court, Jaffa, dismissing a claim by the Plaintiff in an
action for damages for breach of a contract but ordering the
return of certain moneys paid by him under the contract.
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The main ground of the decision of the District Court
appears to be in para. 3 of its judgment, which is as follows:

“The contracting parties did not fix a period for the
carrying out of the contract for the transfer of the vineyard
into the plaintiff’s name; but they left it up to the comple-
tion of the litigation regarding the said vineyard. It could
be said that the disputes have not so far, in fact, commenced
although 13 years passed, even il it commenced it may not
be completed in years. Such a contraet cannot be looked at
as a valid one since its execution. This makes us consider
it as one of the contracts which are known to the English
law as “‘champerty ¢ontracta™ which enconrages and in-
ereases litigation.”

Assuming that the principles of the English doctrine of
champerty apply in Palestine, I think it is necessary to look a
little more closely into that doctrine, and this particular contract.
Champerty may be defined as a bargain between a plaintiff or
defendant in a suit and a third person, campum partire, to
divide between them the land or other matter sued for in the
event of the litigant being successful in the suit, whereupon the
champertor is to carry on the party’s suit or action at his own
expense; ‘or it is the purchasing the right of action or suit of
another person.

Under the contract in this case the Defendant sold to the
Plaintiff certain land at the price of £. 20 Egyptian per dunum.

It appeared from the contract that the vendor (Defendant
in the Court below and here Respondent)was not in a position
to give a clear title, and clauses 3 and 9 of the contract provide
as follows:

“3. The second party undertakes to introduce all the
necessary cases against Messrs. Salim George Haddad and
his partner Shakib el Haj to cancel the said deed of sale
and to reduce the usurious interest which was added to the
deed of sale. The second party undertakes also to institute
all the necessary actions against the neighbours who have
trespassed on the said vineyard or any part thereof in his
capacity as an advocate but without charging any advo-
cate's fees and to pay from his own money all the neces-
sary expenses and fees for all the actions with the permis-
sion and arthorisation of the firat party. Provided only
that the second party shall have the right to deduct such
expenditure from the balance of the purchase price and
provided only that he (the second party) obtains the
permission and authorisation of the first party to make
such expenditure.

321 —

9. The purchaser has the right to make the said trans-
fer in hig name or in the name of any person he wants or
appoints, "

It should be noted that the purchaser (Plaintiff below and
Appellant here) was at all material times and is an advocate.

The purchaser also agreed to advance certain other moneys
on account of the vendor which were to be deducted from the
purchase price. It is clear that the expenses and fees were to
be paid by the vendor out of the purchase price. The only
criticism that can be made is that the purchaser was giving his
services as an advocate, presumably, although there is no
finding as to this — in consideration of the agreed price, There
would appear to be nothing repugnant to the general principles
of the Palestinian Law in this (although not directly in point
cf. the Advocates Ordinance, Cap. 2, sec. 22).

Taking the agreement as a whole we do not think it is
champertious.

The District Court also, in paragraphs 4 and 5 of its
judgment, found as follows: —

“%. Add to that that the plaintiff himself did not take
actual steps as he undertook to do in the contract as far as
the actions which he should have instituted against the
persons who eclaim the ownership of the vineyard and
against those who have trespassed over the boundaries of
the said vineyard.

9. His sleeping over his rights, namely not taking sy
steps for such a long period withont any excuse. From this
it could be inferred that he left the contract; and for this
reason he cannot claim damages provided for as was
decided by the Supreme Court in Civil Appeal No. 67 of 1936,
All these reasons made us dismiss his action for the liquid-
ated damages, namely the £. 10,000.”

To some extent these amount to findings of fact but it
is clear that the judgment of the Court below turned primarily
upon the question of champerty. It is clear also from the argu-
ment in this Court that the parties do not agree as to the facts.
With regret we have to come to the conclusion  that the case
must go back to the District Court to find fully the facts and
to draw such inference as may be necessary therefrom as to
performance, variation or recession.

In particular, with reference to para.6 of the judgr{le'nl,
we would point out that the principle underlying the decision
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in Civil Appeal 67/36 (ante p. 116) may be stated as follows:
there may be a lapse of time allowed by both sides so long as
to raise the inference that both parties thought that each of
them had treated the business as at an end. This principle is
discussed in Halsbury (2nd Edition) Vol. VII, pp. 186 and 203.
Each case must be considered in the light of its own facts.

The judgment of the District Court is therefore set aside
with costs and the case remitted for completion. Advocate’s
fees LP. 5.

We make no finding as to the points raised in the cross-
appeal.

At the close of the hearing the Respondent undertook fto
take no action for 21 days in order that the Appellant could
make any application he desired to the District Court.

Criminal Appeal No. 122 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Copland J. and Khayat 732

1. ALBERT FLOYD
2.  MOSHE SHAPIRO Appeliants.

ATTORNEY GENERAL Respondent.

By-Laws — Not necessary to publish them for a period of
one month before enactment thereof.

Ordinance Meaning of word “Ordinance” in Article
17(1)(d) of Palestine Order in Council.

In Criminal Case No. 4781/37 of the Magistrate’s Court of
Jerusalem the appellants were charged with contravening certain
sections of the Jerusalem (Advertisements) By-Laws, 1031, An
objection was taken before the Magistrate to the effect that the
By-Laws in question had not been published as a draft for a
period of one month before the enactment thereof. The Magistrate
upheld the objection and dismissed the charge. The Attorney
General appealed to the District Court, Jerusalem (Criminal Ap-
peal No. B80/37) and that Court reversed the decision of the
Magistrate and remitted the case to him for trial. The appellants
appealed.

- 323 -

In dismissing the appeal, the Court of Appeal,

HELD (1) that there is no provision in the law of Palestine that
any rules, regulations or by-laws should be made public
for a month before their enactment.

(2) that the word *“Ordinance™ in Article 17(1)(d) of the
Palestine Order in Council means an ordinance promul-
gated by the High Commissioner after consulting the
Advisory Council and does not include any rules, regu-
lations or by-laws made under the provisions of an
Ordinance — the word **Ordinance” cannot refer to
any statutory legislation made either by the High
Commissioner himself or by anybody or person to
whom powers have been delegated to make any rules
or regulations.

Overruled: Proposition of Frumkin J. in Misd. App. 18/28,
1 P.L.R. 283.

B. Geichman for appellants.

Junior Government Advocate (E. Salant) for respondent.

Judgment: In this case the Appellants were charged in the
Magistrate’s Court of Jerusalem with contravening certain sec-
tions of the Jerusalem (Advertisements) By-Laws, 1937.

Before the learned Magistrate an objection was taken that
these By-Laws had not been published as a draft for a period
of one month before the enactment thereof. The learned Magis-
trate agreed to this objection and dismissed the charge.

On appeal to the District Court of Jerusalem, that Court
reversed the decision of the learned Magistrate and remitted the
case to him for ftrial.

The appellants have appealed to this Court and the only
question before us is whether these By-Laws should have been
published as a draft for one month before their enactment.

Mr. Geichman for the Appellants relies on Article 17 (1) (d)
of the Palestine Order-in-Council as substituted by the amending
Order-in-Council of 1923. The relevant part of that article is
“No Ordinance shall be promulgated unless a draft of the same
shall first have been made public for one calendar month at
the least before the enactment thereof".

The question is what does the word “Ordinance” mean
in that part of the article, and the answer to that can be found
when referring to Article 17(1)(a) which provides that *“The
High Commissioner shall have full power and authority to
promulgate such Ordinances as may be necessary for the peace,
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order and good government of Palestine...”; and Article 17 (1) (b)
enacts that “No Ordinance shall be promulgated by the High
Commissioner until he has consulted the Advisory Council..”.
From these two paragraphs of Article 17, it is quife clear that
an Ordinance means' a law promulgated by the High Commis-
sioner after 'he has consulted the Advisory Council, and the
word “Ordinance” cannot refer to any statutory legislation
made either by the High Commissioner himself or by any body
or person to whom powers have been delegated to make any
Rules or Regulations.

Reference has been made fo the Interpretation Ordinance
and to the definition of Ordinance contained therein. The
Interpretation Ordinance has no reference to the Order-in-Council.

Mr. Geichman further relied on a  decision of this Court
in Misd. Appeal No. 18 of 1928, Attorney General v. Abraham
Altshuler, reported on page 283 of the law Reports of Palestine
1920-1933. In that case Frumkin J. was reported to have
said “I concur in the judgment of my learned brethren in that
‘Ordinance’ in Article 17 (1) (a) and (c) of ihe Palestine QOrder-
in-Council is meant to include all sorts of enactments made by
subordinate legislature as well as ordinances proper”.

The leading judgment in that case was given by McDonnell
CJ., and no such explicit statement is to be found in his judg-
ment. The other member of the Court, Corrie J., concurred with
the Chief Justice, and therefore we do not quite understand the
judgment of Frumkin |. when he said that he concurs with the
judgment of the others to the effect I have stated. If anything
to the effect stated by Frumkin J. is to be found in the judgment
of the Chief Justice, then we think it is much too broadly
stated, and we think that the proposition as laid down by
Frumkin J. must be over-ruled.

Finally we are all of the opinion that the word “Ordi-
nance” in Article 17 (1) (d) of the Palestine Order-in-Council as
substituted means an ordinance promulgated by the High Com-
missioner after consulting the Advisory Council and does not
include any rules, regulations or by-laws made under the
provisions of an ordinance.

There is no provision in the law of Palestine that any
rules, regulations or by-laws should be made public for a
month before their enactment and therefore we are in agreement
with the judgment of the District Court. That judgment must
be affirmed and this appeal must be dismissed. No costs.

i T e VT T e

Criminal Appeal No. 128 of 1937,
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Copland J. and Khayat J.

ARIEH ULITSKI
ZEHAVA ULITSKI Appellants.
V.
JERUSALEM LOCAL BUILDING |

AND TOWN PLANNING COMMISSION Respondents.

Proceedings Meaning of word in Section 39 (1) of the
Town Planning Ordinance, 1936, and Section 131 of the Muni-
cipal Carporations Ordinance, 1934.

Appeals — Persons entitled to appeal under Section 5 of
the Magistrates’ Courts Jurisdiction Ordinance, 1935.

The appellants were charged before the Magistrate’s Court
of Jerusalem in Criminal Case No. 1780/37 with an offence against
Sections 35 and 36 of the Town Planning Ordinance, 1936, in that
they built without a permit an additional floor to their house.
The Magistrate dismissed the charge on the ground that the
proceedings were not instituted by a properly authorised person
and acquitted the accused. The respondents appealed to the District
Court, Jerusalem (Criminal Appeal No, 3937) and were suc-
ceasful there. Appellants appealed to the Supreme Court by leave,
The two main grounds of appeal raised on their behalf appear
in the judgment reported hereinafter.

In allowing the appeal, setting aside the judgment of the
District Court and restoring the judgment of the Magistrate, the
Court of Appeal,

HELD (1) that the word “proceedings” in Section 39(1) of the
Town Planning Ordinance, 1936, and in Section 131 of the
Municipal Corporations Ordinance, 1934, is not limited
in any way and it applies equally to civil and criminal
proceedings. It followed therefore that criminal pro-
ceedings instituted by the Jerusalem Local Building
and Tewn Planning Commission were properly brought.

that under Section 5 of the Magistrates’ Courts Juris
diction Ordinance, 1935, the only persons having the
right of appeal are, firstly, a convicted person, and
secondly, the Attorney General or his representative.
That being the position, the respondents had no right
to appeal the judgment of the Magistrate acquitting
the appellants.
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A, Levitsky for appellants.

Saba Said for respondents.

Judgment: In this case the Appellants were acquitted in
the Magistrate’s Court of Jerusalem of a contravention under the
Town Planning Ordinance, No. 28 of 1936. The complainants
in that case, the Jerusalem Local Building and Town Planning
Commission, appealed to the District Court and were successful
in their appeal. Leave was granted to appeal to this Court.

The first point taken by Mr. Levitsky for the Appellants
is that the Jerusalem Local Building and Town Planning Com-
mission had no power under the law to institute proceedings
of a criminal nature against any person. We are against him
on this point. Section 39(1) of the Town Planning Ordinance
1936 says ‘“A Local Commission, being a Municipal Council,
may institute proceedings in or appear before any Court in
accordance with the provisions of Section 131 of the Municipal
Corporations Ordinance 1934”; and when we turn to the latter
section we find there the words “any municipal corporation
or council may institute proceedings in and appear before any
Court.” The word “proceedings” in those two sections is
not limited in any way, and we have no hesitation in holding
that the word applies equally to civil and criminal proceedings.

Mr. Levitsky’s second point is that the Respondents had
no right of appeal from the judgment of the learned Magistrate.
On this we are in agreement with him. Under section 5 of the
Magistrates’ Courts Jurisdiction Ordinance, No. 16 of 1935, only
two persons have a right of appeal: firstly a convicted person,
secondly the Attorney General or his representative. It has been
clearly laid down in previous cases that when there has been
an acquittal in the Magistrate’s Court, the only person who can
appeal is the Attorney General or his representative.

In the present case also we hold that the Respondents
had no right to appeal from the judgment of the learned Magis-
trate acquitting the appellants, and for this reason the present
appeal is successful, and the judgment of the District Court must
be set aside and the judgment of the learned Magistrate restored.

The Appellants will have the costs of this appeal to in-
clude LP. 5 advocate’s fees.
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Civil Appeal No. 204 of 1937.
In the Supreme Courl sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene J. and Khayat ].

ABRAHAM GUDAL . . . . . . . . . Appellanl

GIZA BERNFELD Respondent.

Manner of calculating-period of limitation -
Land Law (Amendment) Ordinance,

Prescription
Mejelle, Article 1660
Section 7.

Delivery — Sale of property to more than one person —
Receipt by one of purchasers sufficient to constitute delivery.

Evidence on commission In absence of provision in law
as to payment of expenses for taking the evidence on commission
party applying must pay them.

Liability, Joint and several — Nothing in agreement to
show that members of one party are sureties for one another —
Liability several — Mejelle, Article 1113.

By an agreement dated Ist July, 1921, the respondent sold
to appellant and another person by the name of Tauber a garage,
motor cars, ete. for a price of L.E. 1800. Apparently nothing was
paid of the purchase price and the respondent instituted an action
in the District Court, Jerusalem, on 21st June, 1936, claiming the
purchase price from the appellant. She obtained judgmefc for
the amount in claim. The appellant appealed: the main grounds
of appeal raised on his behalf appear in the judgment of the
Court of Appeal reported hereinafter.

In setting aside the judgment of the District Court and
substituting a judgment for the respondent for L.E. 900, the
Court of Appeal,

HELD (1) that in actions other than those relating to immovable
property which are based on documents the period of
limitation depends upon the date which the document
in question bears, if it is a Gregorian year, then the
period of limitation is calculated according to the
Gregorian calendar, if it is a Lunar year, then the
period of limitation is calculated according to the Lunar
calendar. The word “years” in Article 1660 of the Mejelle
might mean either Lunar or Gregorian years, and
Section 7 of the Land Law (Amendment) Ordinance was
enacted to change the law with respect to immovable
property, and left the previous law untouched as regards
other actions.
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(2) that as the sale was to the appellant and Tauber, a
receipt by either of them of the property was sufficient
to constitute a delivery. Further in this present case
the agreement showed that the property sold passed
into the possession of appelant and Tauber, and the
appellant admitted in Court that the property was left
in the hands of Tauber,
that in the absence of any provision in the law as to
which party should pay the expenses for the taking
of evidence on commission, the party making the appli-
cation should pay such expenses.

that since the agreement did not show that the liability
of appellant and Tauber was joint and several in that
there was nothing in it to indicate that appellant and
Tauber were sureties for each other in accordance with
Article 1113 of the Mejelle, the appellant was only liable
for half’ the amount claimed.

Approved: CA 112/31, 1 P.L.R. 674.
A. Levin for appellant.

A. King for respondent.

Manning, S.P.J: 1. On May 21st, 1937, the District Court
of Jerusalem gave judgment against the appellant for L.E. 1800
the price of a garage, motor cars etc. sold to him on July Ist,
1921. The appellant has appealed and the first ground of appeal
put forward by Mr. Levin on his behalf is that the action was
barred by limitation. The action was instituted on the 2Ist
June 1936, and the period of limitation is 15 years. If years are
reckoned according to the Gregorian calendar the action is in
time, if the period is reckoned in lunar years, it comes to 15
years 4 months, In the translation of the memorandum of sale
which was before the Court below and to which no objection
was taken by the appellant, the agreement is dated st July, 1921.
In the case of Sabbagh v. Strahilevitz, reported on page 674 of
the Law Reports of Palestine, 1920-33, this Court held that
where a document bears a date according to the Gregorian
calendar, the period of limitation must be calculated in Gregorian
and not in lunar years. Mr. Levin has urged us to hold that
this case was wrongly decided as its correctness would lead to
the curious position that the period of limitation of actions is
a fluctuating one depending on the mode in which a date is
expressed in a document, whenever an action is founded on an
instrument in writing. The position is cerfainly a curious one,
but I am informed by my brethren of the Supreme Court who
were here before the Occupation that the same position existed

1
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in Turkish times as regards actions other than these relating to
immovable property. They say that “years’” in article 1660 of
the Mejelle might mean either lunar years or Gregorian years -
if the action was founded on a document and that document
bore a Gregorian date, then years in the article must be inter-
preted to mean Gregorian years. This being so, it cannot be
urged that the Sabbagh case was incorrectly decided.

2. Mr. Levin made another attempt to convince us that
he was right by referring to section 7 of Cap. 78 (Vol. II,
Laws of Palestine, page 850) which is as follows:

“In every provision of the Ottoman Land Code and any
other Ottoman law concerning immovable property in
Palestine fixing the period within which any action may be
heard or any right may be exercised, the terms ‘month’
and *‘year' shall be deemed to refer to a calendar month
or year respectively according to the Gregorian calendar.”

Mr. Levin’s argument is that the section shows that “year” in
Palestinian Law must have always meant “lunar year”; and
that the section has altered this, but only with regard to immov-
able property. This argument ignores the distinction to which
| have already referred between actions relating to immovable
property and other actions; in the former year always meant
lunar year, but in the latter either a lunar or a calendar year.
Section 7 of Cap. 78 was enacted to change the law with
respect to immovable property, but it left the previous law
untouched as regards other actions, and that law is as [ have
already set out. The first ground of appeal must fail.

3. Mr. Levin’'s second ground of appeal was that the
appellant denied having received the property sold and that the
respondent should have been called on to prove delivery.
The memorandum of sale shows that the property passed into
the possession of the appellant and one Tauber on July Ist,
1921, and the appellant admitted in Court that the property
was left in the hands of Tauber. The sale having been to the
appellant and Tauber, a receipt by either of them of the pro-
perty was sufficient to constitute a delivery. This ground of
appeal must fail.

4. The third ground of appeal relates to the procedure
adopted by the Court. The Court was satisfied that there had
been an admission by the appellant as to the receipt of the
property sold. The appellant then asked that the respondent
should be required to take the oath. The respondent happened
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to be in Vienna so the Court ordered that the defendant should
deposit LP.5. to cover expenses, and adjourned the hearing
sine die. This was on the 19th March, 1937. The next hearing
was on the 2Ist May, 1937. The appellant then said he had
not been able to get LP.5., he suggested that he had got an
advocate to appear for him and asked for an adjournment.
The Court refused to grant any further adjournment and pro-
ceeded to give judgment for the respondent.

5. Mr. Levin says the appellant should not have been
asked to pay the expenses of administering the oath and refers
to article 42 of the Addendum fo the Code of Civil Procedure,
which makes no provision as to payment of such expenses by
either party. My opinion is that, no provision having been made,
the expenses should be paid by the party who made the appli-
cation, that is the appellant. Mr. Levin said the Court could
have given judgment for the respondent, dependent on her
taking the oath. This may be so, but the appellant did not
apply for this to be done. This ground of appeal fails.

6. Mr. Levin's last ground of appeal is that there was
nothing to show that the appellant and Tauber were jointly
and severally liable and that therefore judgment should have
been given against the appellant for half the amount only.
He relies on article 1113 of the Mejelle which reads as
follows : —

“If someone sell a property to two persons, he claims
his share separately from each of them, so far as the buyers
are not sureties the one for the other, he cannot c¢laim the
debt of the one from the other.”

There is nothing in the memorandum of sale to indicate that
the appellant and Tauber were surelies for each other and
therefore I think that Mr. Levin is right.

7. The judgment of the District Court must be set
aside and a judgment be substituted for the respondent for
L.E. 900 (nine hundred Egyptian pounds) and costs as allowed
in the Court below, with interest at 9% from date of action.
Each party will pay his and her own costs of this appeal.

Greene J: 1 concur.

Khayat J: | concur.
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Civil Appeal No. 191 of 1937.
In the Supreme Court sitting as a Court of Appeal.

Before: The Senior Puisne Judge, Khaldi J. and Abdulhadi .

SHEIKH SULEIMAN TAJl FAROUQI

Appellant.
v.

MICHAEL HABIB RAJI AYOUB
YOUSEF HABIB RAJI AYOUB
SHIBLY HABIB RAJI AYOUB

ROSA HABIB RAJI AYOUB Respondents.

Contracts — Penqlty and damages — Distinction between
penalty and damages forms part of the law of Palestine —

Ottoman Code of Civil Procedure, Articles 111 and 112 —
Palestine Order in Council, 1922, Article 46.

On 12th November, 1929, appellant and respondents entered
into an agrement for the sale of land. Appellant paid LP. 200 on
account of the purchase price and he was let into possession,
In accordance with the terms of the agreement, as was modified
subsequently in August, 1930, the balance of the purchase price
was to be paid as follows: LP. 400 at the end of February, 1931,
one third of the balance at the time of transfer in the Land
Registry, and the rest of the price one year after the transfer.
The appellant was also to pay the taxes and the tithes. The
agreement contained several other provisions, one of which was
for the payment of damages in the sum of LP, 2500 by either
party in case of breach of all aor any of the undertakings. Appel-
lant refused to pay the LP. 400 by the end of February, 1931,
and the respondents sued him in the District Court of Jaffa
in damages. They alleged as breiaches the non-payment of the
LP. 400, and of the taxes. The District Court dismissed the action.
The present respondents appealed to the Supreme Court and the
said Court reversed the District * Court and awarded them
LP. 2500 damages. The appellant appealed to the Privy Council
(Privy Council Appeal No. 1 of 1935, 2 P.L.R. 390). Their Lordships
remitted the case to the District Court with certain instructions.
The District Court awarded LP. 2500 by way of damages to the
respondents. The appellant appealed to the Supreme Court.
The main point was that the sum of LP. 2500 was a penalty
and not liquidated damages, and that if there was no provision
in the Ottoman law distinguishing between penalty and damages,
then the English law on the subject should be resorted to and
should be introduced into Palestine by virtue of the provisions
of Article 46 of the Palestine Order in Council. To reach a decision
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on the point involved, a pronouncement on the interpretation of
Articles 111 and 112 of the Ottoman Code of Civil Procedure had
to be made.

In allowing the appeal and remitting the case to the
Distriet Court to assess the damages caused to the respondents
by the breaches committed by the appellant, the Court of Appeal,

HELD (1) that the distinction between a penalty and liguidated
damages, since there is no provision to that effect in
the Ottoman law, forms, and has f{ormed, since the
date of the Palestine Order in Council, by virtue of the
provigions of Article 46 thereof, part of the law of
“Palestine.

(2) that Article 111 of the Ottoman Code of Civil Procedure
is not confined to cases where non-performance is non-
performance of the whole or substantially the whole of
a contract; each case has to be scrutinized to see how
far the article applies. The failure to carry out the
undertakings provided for in the article in question
means failure for any reason to carry out an undertaking
and does not connote the intervening of any obstacle
which prevents performance. Accordingly if a person
agrees to pay a certain sum as damages for a breach
of all or any of his undertakings under the agreement,
then the article in question provides that he is liable
for that amount of damages if he fails to carry out
any single stipulation.

(per Manning, S.P.J.) that Article 112 of the Ottoman
Code of Civil Procedure applies to any undertaking in

any contract whatsoever which amounts to payment of

money and is not restricted to undertakings for pay-
ment of money arising out of a debt.

(per Khaldi J. and Abdulhadi J.) that Article 112 of the
Ottoman Code of Civil Procedure applies only to cases
where the undertaking to pay money arises out of a
document of debt or any other contract or transaction
where payment of money ix due on an ordinary debt;
it does mnot apply to cases where the payment of a
sum of money is one of the conditions of a contract
containing mutual undertakings, and such money is
not due as a debt.

Referred to: CA 214/26, 1 P.L.R. 123.
CA 977353 P.L.R. 101.
CA 83/37.

Dunlop Pneumatic Tyre Company Ltd. v.
New Garage and Motor Company Ltd.
(1915) A.C. 79.

B. Joseph for appellant.

M. Eliash for respondents.
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Manning, SP.J: 1. On the 12th November 1929 the
appellant and the respondents entered into an agreement under
which the respondents were to sell and transfer certain land to
the appellant, The appellant was let into possession of the
property when the agreement was signed on his paying LP. 200,
part of the purchase price. The price was to be calculated
according to the quality of the land. By the agreement, as
subsequently modified, the property was not to be registered in
the name of the appellant until the 13th February 1932. The
balance of the purchase price was to be paid as follows:
LP. 400 at the end of February 1931; one third of the “balance
on transfer in the Registry, and the rest of the price one year
after the said transfer. At the date of transfer, in order to
secure payment of the balance due, the appellant was to mort-
gage the land to the respondents. Besides stipulations for the
payment of the purchase price and the transfer of the land the
agreement confained other stipulations with reference to the
payment of taxes and tithes by the appellant and the payment
of a surveyor by the respondents.

2. Clauses 7 and 8 of the agreement were as follows,
the respondents being the first party and the appellant the
second party:

“7I.  The first party shall pay jointly and severally to
the second party LP, 2500 in liquidated damages without
the necessity for a notification if they breach all or part of
their undertakings under clause 2 or any other clause of
this contract and shall return alge to the second party the
advance they received on the signature of the contract
whether in cash or in a bill.

I

8. The second party shall pay to the first party LP. 2500
in liquidated damages without the necessity for a notice if
he commits a breach of all or part of his undertakings
under this agreement, and shall not be entitled to reclaim
the advance received by the first party.”

The appeilant refused to pay the LP. 400 at the end of February
1931, and the respondents in consequence took action against
him in the District Court of Jaffa. They alleged in their state-

_ment of claim two breaches of the agreement, failure to pay

the LP. 400 and failure to pay taxes, and claimed the LP. 2500
as liquidated damages. The District Court dismissed the action,
but on appeal was reversed by this Court, the respondents
being awarded LP. 2500 damages.

3. The appellant appealed to the Judicial Committee of
the Privy Council (Privy Council Appeal No. 1 of 1935 2
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P.L.R. 390). Their Lordships found that it was impossible to
decide the appeal on the material before them and they remitted
the action to the District Court of Jaffa. Specific instructions
were given as to certain points to be decided. The first was
whether article 112 of the Code of Civil Procedure provides the
only remedy where the default is delay in payment of a sum
of money. The second was whether article 111 of the same
Code only applies to a case where the non-performance is
non-performance of the whole contract or substantially the
whole contract. The Court was also asked to bear in mind the
provisions of article 46 of the Palestine Order-in-Council, 1922,
and their Lordships said they had no doubt that the juris-
diction of the Courts in Palestine had been enriched by this
provision of the Order-in-Council with the well-known legal
distinction between a penalty and liquidated damages.

4. The District Court dealt with these issues in a very
brief judgment. It did not answer the question with regard to
article 111. It did not make any reference to article 46 of the
Order-in-Council. With regard to article 112 it laid down the
principle that “where the payment of a sum of money or in-
stalments is the essence of the contract and not subsidiary
to it, the provisions of article 111 must be applied.” It further
held that it is not within the competence of a Court to assess
the amount of damages where damages are specifically provided
for in the contract. No reasons were given except that these
rulings were in accordance with principles hitherto adopted by
the Courts in Palestine. Judgment was entered for the respon-
dents for LP. 2500 damages. The appellant has again appealed
and it has become necessary for this Court to deal somewhat
exhaustively with the questions which were so summarily
disposed of by the District Court.

5. 1 have had previous occasion to refer to the difficulty
occasioned by the fact that a large and important part of the
law in Palestine is in the Turkish language — a language
which is not one of the three official languages. There are
various translations into each of the official languages, but
scarcely a case occurs in which some doubt is not thrown on
the accuracy of these translations. In the present case | have
been fortunate in that both my brethren are acquainted with the
Turkish language. They have translated for me the relevant
articles of the Turkish Code into Arabic, and the Court inter-
preter has translated their versions into English. [ think these
translations set out the law accurately and though as regards
article 111 there is an important variation in the versions, there
has been no difficulty in agreeing on its interpretation.

MR Nl M bt <5
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" 6. The Ottoman Code of Civil Procedure contains in

Chapter 5, articles 106 to 112, a short code with reference to .

damages. The articles with which we are concerned are art-
icles 111 and 112. My brother Khaldi’s translation of article 111
is as follows:

“If it is pointed out and provided in the body of the
contract that in the event of failure of any of the parties
in the carrying out of what he undertook, he pays to the
other party a fixed amount as damages, no gl‘(’utt:l' or less
should be awarded,”

My brother Abdulhadi’s translation is: -
“In the event where it is pointed out and provided in
the contract by the other party that where any of the
parties cannot carry out what he undertook, he pays a

fixed amount as damages, payment of greater or less than
that is not allowed.”

[ have already referred to what seems to be an important diverg-
ence; my brother Khaldi's version being “failure . . . . in the
carrying out”, and my brother Abdulhadi's being ‘““cannot carry
out”. Both agree that “cannot” is the more accurate translation,
but they likewise agree that the correct interpretation of the
article is that “cannot” does not connote the intervening of any
obstacle which prevents performance, but means failure for any
reason to carry out an undertaking. They are agreed that the
article is not confined to cases where the non-performance is
non-performance of the whole contract or substantially the
whole contract. Each contract has to be scrutinised to see how
far article 111 applies. If, as in the present case, the appellant
has agreed to pay LP. 2500 damages if he commits a hreach
of all or part of his undertakings under the agreement, then the
article provides that he is liable for that amount of damages if
he fails to carry out any single stipulation.

7. 1 agree with my brethren in their opinion as to the
interpretation of article 111. Parties are free to enter into such
undertakings as they please and if they undertake to pay huge
damages for trifling breaches, this article will not help them. |
pass now to the consideration of article 112, the translations of
which are as follows:

My brother Khaldi’s:

“The damages to be awarded for failure to carry out the
undertakings which amount to payment of money, is a
judgment for the interest at the rate of 19) per month in
respect of the capital amount. This interest is awarded
without calling on the creditor to show that he suffered
damages. If there is no agreement in the document (sanad)
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regarding the interest, and interest is claimed in respect of
the debt in the notice, intereést is caleulated from the date
of the notice. If there is no notice, interest is calculated
from the date of the statement of claim.”

My brother Abdulhadi’s:

“Interest at one per cent pér month is awarded in
respect of the capital amount only as damages for any
delay in the carrying out of the undertakings which amount
to payment of money. Judgment is entered in respect of
this interest without the creditor being bound to prove that
he suffered any damage. In the event of no agreement as to
interest in a document of debt, and interest is claimed in
respect of that claim in the notice, it is necessary that it
should be calculated from the date of the notice, otherwise
from the date of the filing of the application.”

8. My brethren are agreed as to the interpretation of this
article and that it applies to contracts in which there is one
undertaking only, viz. an undertaking to pay money, and that
it cannot be applied to a contract such as the present in which
the payments of money are some only among other under-
takings. My own interpretation of the translations would not
agree with this. “ The undertakings which amount to payment

of money” seem to me to mean any undertakings in a contract

‘to 'pay money. If the two articles are read one immediately

after the other, it is not a strained interpretation to say that
“the undertakings which amount to payment of money’ are
provided for in article 112 and are excluded from the provisions
of article 111,

9. The point, however, is not free from authority, viz.
Lipshitz v. Breir, reported on page 123 of the Law Reports of
Palestine, 1920-33. In that case Breir undertook to supply
Lipshitz with 15 waggons of sand a month and Lipshitz had
to pay for these at the end of each month. The agreement was
in writing and it was provided by clause 9 that “the party
that will not carry out the terms of this contract will pady LP. 100
for damages.” Lipshitz made default in paying for the sand and
Breir sued him for the amount due, LP.40.500 and LP. 100
damages; and succeeded in getting judgment for these amounts
in the District Court. Lipshitz appealed to this Court and his
advocate Mr. Eliash urged that article 112 of the Code of Civil
Procedure applied, and not article 111. If I may say so with
respect, the case was one that called for some analysis of the
law applicable, as Lipshitz was being compelled not only to
pay for the sand he had bought but an additional sum two
and a half times the value of the sand. This Court, however,

contented itself with saying that “article 112 of the Civil Code
of Procedure undoubtedly applies solely to the payment of a
certain sum of money and therefore does not apply to this case
which is governed by article 111 of the Code of Civil Proce-
dure.” The appeal of Lipshitz was dismissed.

10. On the other hand there is the case of Bermann v.
Graus cited by Mr. Joseph on behalf of the appellant, the
number is Civil Appeal No. 97 of 1935, Mrs. Graus under-
took to transfer to Bermann on a future date certain land on
which a building was to be erected according to certain
specifications. There was a provision in the agreement that rent
received by Mrs, Graus from tepants prior to the transfer was
to be paid to Bermann. There was the usual clause that “the
party going back on this undertaking or committing a breach
or not complying with one or more of the stipulations hereof
shall pay to the party complying therewith the sum of LP. 2000
damages.” The land and building were transferred to Bermann
and the price was paid, but Mrs. Graus was distinctly informed
by Bermann that the transfer was not to be taken as a waiver
of his rights for any breaches of the agreement committed by
her. Bermann then sued her in the District Court of Jaffa for
LP. 2000 liquidated damages, specifying various breaches of the
agreement, including a failure to pay LP.56, rent alleged to
have been received by Mrs. Graus from tenants. The District
Court did not go into the issues involved; one learned judge
held that the action was maintainable; the other held that it
was not, as the property had been transferred; and he held
that Bermann might institute an action for ordinary damages. As
the judges differed Bermann’s action was dismissed. This Court,
on appeal, held that Bermann, by accepting transfer of the land,
had waived his rights to any claim arising out of minor
omissions; that the LP.56 might be made the subject of a
separate action; and that minor omissions were not sufficient
ground for allowing damages under the contract. It is difficult
to understand how the Court held that Bermann waived any of
his rights when he distinctly stated when accepting transfer and
paying the price that he did not waive them. The case is
interesting in showing that this Court shrank from awarding
liquidated damages for minor breaches, and from awarding
LP. 2000 damages for failure to pay LP.56. It had the curious
result that, though both Courts agreed that Bermann had a cause
of ‘action as regards the LP.56, no relief was granted him
apparently on the ground that he claimed liquidated damages
and not ordinary damages. Mr. Joseph (for the appellant) may
be excused for reading into the decision a ruling that article 111
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applies only when the breach goes to the root of the contract.
The Court, however, did not say this, and the ratio decidendi
appears to have been that the main object of the agreement, the
transfer of the property, had been carried out, and that Bermann
therefore had no further rights under it. 1 cannot find anything
in the decision in conflict with the Lipshitz case (supra). That
case was decided more than ten years ago and professes to
lay down what was then, and appears to have been previously,
the accepted interpretation of article 112. 1 feel that | am not
free to express my own opinion in the matter and therefore
defer to that of my brethren and to that of the Court in the
Lipshitz case. The latter decision answers the question of the
Judicial Committee with regard to article 112, and it is now
necessary to consider the effect on article 111 of article 46 of
the Order-in-Council.

11. A number of authorities were cited by Mr. Eliash to
show that in cases of this kind the Courts in Palestine have
always applied the provisions of Article 111. There is no
necessity to refer to these authorities — it cannot be contested
that for some reason the Courts, not only in this, but in other
instances, failed to consider certain parts of article 46 of the
Order-in-Council, and it has been necessary for the Judicial
Committee of the Privy Council to remind us of the existence
of those provisions of the article which “enrich” our jurisdiction
with principles of English Law. For the purposes of the present
case the Judicial Committee specifically referred to the well-
established distinction between a penalty and liquidated damages.

12.  Mr. Eliash urged that this specific reference was made
by their Lordships because they had been inaccurately informed
of the principles of the Ottoman Law on the subject of damages.
I do not agree with this and do not propose to consider it in
any way. | take it that their Lordships have held that the dis-
tinction between a penaity and liquidated damages forms, and
has formed since the date of the Order-in-Council, part of the
Law of Palestine. This being so, I see no difficulty in fitting
the principle into the general scheme of the law. The Common
Law of England strictly enforced penalties — equity came and
intervened to give relief against them. The Ottoman Law in
article 111 of the Code of Civil Procedure laid down a strict
rule that when the parties have agreed on a definite sum as
damages for the breach of any stipulation in a contract, then
no more and no less than that sum may be awarded. Just as
equity came in England to give relief in a proper case, so has
article 46 of the Order-in-Council come to Palestine. A new
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article has been, as it were, introduced into the local law as to
damages — which, if it took statutory form, would appropriately
be numbered as 111A, taking its place between articles 111
and 112, The new article would modify article 111 to the extent
that in every case where a specified sum had been agreed on
as damages, it would be open to the Courts in Palestine to
construe the agreement in order to ascertain whether that spe-
cified sum was a penalty or liquidated damages, and if it should
be found to be a penalty, to give relief against it by assessing
as precisely as possible the damage caused by the breach.

13.  Neither advocate has made any point as regards the
proviso to article 46 it has not been suggested that there
is anything in the circumstances of Palestine or its inhabitants
to prevent this particular principle of equity from taking effect
or to subject it to any qualification. Mr. Eliash, for the respon-
dents, did say that it would be unfair that we should have this
principle of equity when there is no remedy of specific perform-
ance in Palestine. 1 have already in a previous decision of
mine in another case (" indicated my opinion that the English
equitable remedy of specific performance forms part of the Law
of Palestine, and therefore Mr. Eliash cannot expect from me
much sympathy for this line of argument.

14. One of the leading cases on the subject of penalty
and liquidated damages is Dunlop Pneumatic Tyre Company
Ltd. v. New Garage and Motor Company Ltd., 1915 A.C. 79.
Lord Dunedin, having said that the question is one of construc-
tion to be decided by the Court “upon the terms and inherent
circumstances of each particular contract, judged of as at the
time of the making of the contract, not as at the time of the
breach”, went on to formulate certain suggested tests which
“may prove helpful, or even conclusive”. He said:

“(b) It will be held to be a penalty if the breach con-
sists only in not paying a sum of money, and the sum stip-
ulated is a sum greater than the sum which ought to have
been paid

(¢) There is a presumption (but no more) that it is
penalty when ‘a single lump sum is made payable by way
of compensation on the occurrence of one or more of all of
several events, some of which may occasion serious and
others but trifling damage’ (Lord Watson in Lord Elphinstone

v. Monkland Iron and Coal Co., 11 A.C. 332)."

15. In the present case the breaches alleged were failure
to pay LP.400 on the agreed date and failure to pay certain
taxes. These sums were much less than the sum stipulated as

(1) LA 136, 3 P.L.R. 178.
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damages. A presumption that the sum is a penalty is also
created by the fact that a single lump sum is made payable on
the occurrence of any one of several events, some of which
may cause only ftrifling damage — e.g. failure to pay taxes or
tithes, or failure fo pay the surveyor. 1 have no doubt that the
sum is a penalty and is not liquidated damages.

16. Both advocates agree that there is no previous deci-
sion of this Court as to the effect on article 111 of the provi-
sions of the Order-in-Council. In the case of Nachtizal and
another v. Totah in the District Court of Jerusalem where the
relevant clause in the agreemant provided for LP. 10,000 dam-
ages, the Court (Evans and Atalla, J.J.) said: —

“Perusal of the contract shows that the breaches may

vary indefinitely in importance and injury. Under clause 27
alone the possible breaches vary from one causing a few
pounds damages to one threatening the prosperity or exist-
ence of the business. The amount of the damages is no less
than five times the original partnership fund. We have no
doubt in finding that this sum is in truth a penalty and not
liguidated damages.”

Nachtizal's claim for damages was dismissed on other grounds
which were agreed with by this Court on appeal (Civil Appeal
No. 83 of 1937), so the question of penalty and liquidated damages
was not considered. | may say that | agree very emphatically
with the judgment of the District Court. Mr. Eliash also drew
our attention to what was said by Frumkin J. in a recent case,
viz. that the Ottoman Law knows of no such distinction as that
between a penalty and liquidated damages. This simply means
that this is a case where the Courts may resort to article 46
of the Order-in-Council, which provides for the application of
English Common Law and Equity in cases to which the Ottoman
Law does not extend or apply.

17. Mr. Eliash lastly urged that LP. 2500 was not ex-
cessive damages as the appellant’s failure to pay the LP. 400
amounted to a repudiation of the whole agreement. Even if the
breach by the appellant amounted to a total repudiation, the
LP. 2500 remains a penalty, and the damage caused to the
respondents by the breach must be assessed. This is a matter
for the Court below.

18. My order would be that the judgment of the District
Court should be set aside and that the action should be
remitted to it to assess the damage caused to the respondents by
the breaches committed by the appellant, and that the appellant
should have the costs of this appeal, to include LP.15 advo-
cate’s fees.
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Khaldi |: (Translation) 1. In this case the respondents
brought an action in the District Court of Jaffa stating that on the
12th November 1929 they entered into a contract with the appellant
whereby they agreed to sell to him a plot of land on conditions
stipulated in that contract. They and the purchaser undertook
to carry it out within the period prescribed therein. They
further agreed that any one party committing a breach of one
or the whole of their obligations will pay LP. 2500 damages to
the other party. The period for the fransfer was extended Dby
a letter written by the appellant wherein he undertook to pay to
the respondents the sum of LP. 400 by the end. of February 193!
on account of the purchase price while the other stipulations of
the contract remained in force. They alleged that the appellant
committed two breaches of the contract, firstly that he did not
pay the LP. 400 as he undertook in the letter, and secondly he
did not pay the taxes which he had to pay under the contract.
They asked for a judgment for the sum of LP. 2500 damages.

2. On the 12th November 1932 the District Court dismiss-
ed respondents’ claim on the grounds, firstly, that it was not
proved that the appellant committed a breach in {he non-pay-
ment of the taxes, and secondly, that the undertaking for payment
of LP. 2500 damages stipulated in clause 8 of the confract did
not include the letter of the appellant wherein he undertook to
pay LP. 400 on account of the purchase price to the respondents.

3. The respondents appealed from this judgment to the
Supreme Court. This Court, on the 5th August, 1933, set aside
the judgment of the District and was of the opinion that the
stipulation in the contract for the payment of LP. 2500 damages
included the letter, and awarded against the appellant the pay-
ment of LP. 2500. ‘

4. The appellant appealed to the Judicial Committee of
the Privy Council. This Committee, having dealt with the appeal,
remitted the case to the District Court [affa for the latter to
decide two questions given in that judgment. That judgment
further drew the attention of the Palestine Courts to article 46
of the Palestine Order-in-Council regarding the powers given to
them to apply the substance of the common law, the principles
of equity, the powers vested in the Courts of Justice and the
Justices of the Peace in England, among other things the well
established distinction between a penalty and liquidated damages.

5. The District Court of Jaffa retried the case and gave
judgment against the appellant to pay LP. 2500 to the respon-
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dents as damages, under article 111 of the Code of Civil Pro-
cedure as he committed a breach of some of the conditions
stipulated, without dealing with the contents of the judgment
of the Judicial Committee regarding article 46 of the Palestine
Order-in-Council.

6. The appellant appealed again to this Court which is
now before us. The question is as to whether article 111 or 112
of the Code of Civil Procedure applies to this case. We have
to consider these two articles very carefully.

7. Article 111 provides:

“If it is pointed out and provided in the body of the
contract that in the event of failure of any of the parties
in the carrying out of what he undertook, he pays to the
other party a fixed amount as damages, no greater or less
should be awarded.”

Article 112 provides: —

“The damages to be awarded for failure to carry out
the undertakings which amount to payment of money, is a
judgment for the interest at the rate of 1% per month in
respect of the capital amount., This interest is awarded
without calling on the creditor to show that he suffered
damage. If there iz no agreement in the document (sanad)
regarding the interest, and interest is claimed in respect of
the debt in the notice, interest is calculated from the date
of the notice. If there is no notice, interest iz calculated
from the date of the statement of claim.”

8. After careful consideration of these two articles, I am
of the opinion that it cannot be argued that article 112 applies
to this case, as the damages, provided for in this article are in
respect of the delay arising out of the payment of money
resulting from a document of debt or any other contract. The
undertaking for the payment of LP. 400 on account of the pur-
chase price was not included in a document of debt but in a
contract confaining reciprocal undertakings which should be
carried out by the parties. The LP.400 were not a debt but
are an instalment on account of the purchase price of the land
which was to be purchased.

9. There is no doubt that article 111 of the Code of
Civil Procedure applies to this case as clause 8 of the contract
provided that a breach of any or more of the conditions of
the contract makes the party committing the breach liable to
pay LP. 2500 damages to the other party. The appellant under-
took to pay LP.400 on account of the purchase price to the
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respondents and did not carry out his obligation which is one
of the obligations mentioned in the contract.

10. What was mentioned in the judgment of the Judicial
Committee and the arguments of the appellant's advocate that
article 111 of the Code of Civil Procedure cannot be applied
unless the non-performance is the non-performance of the whole
or substantially the whole of the contract cannot be accepted.
Article 111 is clear that in case of a breach of the conditions
of the contract the sum stipulated as damages must be awarded.
The conditions of the contract include part as-it includes the
whole of the conditions. Further the contract in this present
case is very clear which provided that a breach of the whole
or any of the conditions makes the party liable for the payment
of that sum. The question as to whether the sum stipulated in
the contract is payable in the case of a breach of one or more
of the conditions is liquidated damages or a penalty is a question
which is not provided for in article 111. The word used in
article 111 as in the other articles, 106 to 112, is “damages”
and no mention is made of a “penalty”. What [ know is that
the Courts in the Turkish Empire and the Courts in Palestine
used to award the damages stipulated in the contract even
though the word used is “penalty” instead of ‘“damages”.

11. In view of the provisions of article 46 of the Palestine
Order-in-Council which vested the Courts in Palestine, subject
to the provisions of the Ottoman Law and the Palestine Ordi-
nances, to apply the substance of the English Common Law,
principles of equity and to exercise the powers vested in the

‘Courts of Justice and the Justices of the Peace in England,

among other things the well established distinction between a
penalty and liquidated damages, | hold that such a rule is
applicable in Palestine and it is to be regretted that the
Palestine Courts have not, so far, taken it into consideration.
The provision for the payment of LP. 2500 for failure to pay
LP. 400 on account of the purchase price is, in my opinion, a
penalty more than it is liquidated damages.

12. As long as this sum is a penalty and not liquidated
damages, the District Court of Jaffa should have fallen back on
article 46 of the Palestine Order-in-Council and assessed the
loss caused to the respondents for the failure of the appellant
in carrying out his obligations. 1 therefore hold that the case
should be remitted to the District Court.. The appeliant is to
have the costs of this appeal to include LP. 15 advocate’s fees.
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Abdulhadi [|: (Translation) 1. This appeal arose from the
judgment of the District Court of Jaffa given on the 7th June, 1937,
whereby the appellant was adjudged to pay to the respondents
the sum of LP. 2500 damages. The respondents brought an action
against the appellant which is briefly as.follows: That they
on 12th November 1929 entered into a contract with the
appellant whereby they undertook to sell to him a plet of land
on certain stipulated conditions. Each party undertook to carry
out his obligations. It was also agreed'that each party com-
mitting a breach of the whole or any of these undertakings
will pay to the other party the sum of LP. 2500 damages.
The appellant, subsequent to the contract and on the 6th
August 1930, wrote a letter to the respondents whereby he
agreed to the alteration of the date of transfer stipulated in the
contract, and undertook to pay them up to the end of February 1931
LP. 400 on account of the purchase price, and the other condi-
tions' of the contract remained in force. The appellant committed
two breaches, firstly, he did not pay the taxes which he had
to pay, and secondly he did not pay the sum of LP.400
which he undertook to pay in the letter and therefore he is
liable to pay the sum of LP.2500 which he undertook to pay
in clause 8 of the contract.

dismissed respondents’ action on the ground that there was no
breach regarding the non-payment of taxes and that the under-
taking contained in clause 8 of the contract for the payment of
damages in case of a breach of the provisions of the contract
did not apply to the appellant's undertaking contained in the
letter for the payment of LP. 400.

2. The District Court, Jaffa, on the 12th November 1932,

3. The respondents appealed from the judgment of the
District Court dismissing their claim to the Court of Appeal.
This Court on the 5th August 1933 set aside the judgment of
the District Court and gave judgment against the appellant for
the sum of LP. 2500 on the ground that the words of the letter
“with the understanding that the remaining stipulations of the
contract remained in force” meant that failure to fulfil his obli-
gations under the letter was to render him liable to pay the sum
of LP. 2500 claimed under clause 8 of the contract.

4. The appellant then appealed from the judgment of the
Court of appeal to the Judicial Committee of the Privy Council.
The Judicial Committee, having dealt fully with the facts and
disputes, remitted the case to the District Court to determine
two specified points to make it possible for a decision to be
arrived at. Their Lordships also stated: that the Courts in
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Palestine having been given by the Palestine Order-in-Council
a wide jurisdiction in the laws, procedure and different remedies
.jvailab!e in England under the Common Law and Principles of
Equity, when dealing with this case will no doubt bear in mind
the powers which are vested in them under ariicle 46 of the
Palestine  Order-in-Council subject to the provisions of the
Ottoman Law, the Palestine Order-in-Council, the Ordinances
in force; to exercise their jurisdiction in conformity with the
substance of the common law, and the doctrines of equity and
with the powers vested in the Courts of Justice and the
Justices of the Peace in England, among other things the well-
established distinction between a penalty and liquidated damages.

5. The District Court of Jaffa dealt with the case again.
On the 17th June 1937 it gave judgment against the defendant,
the present appellant, for the sum of LP. 2500 provided for by
the parties in clause 8 of the contract.

6. 'The judgment debtor then appealed to this Court from
this last judgment of the District Court of Jaffa which is the
present appeal with which we are concerned.

7. To facilitate dealing with this appeal, | think it con-
venient to quote here the provisions of articles 111 and 112 of
the Ottoman Code of Civil Procedure as translated by me into
Arabic from the Turkish original bearing in mind the words
used: -

“111. In the event where it is pointed out and provided
in the contract by the other party that where any of the
parties cannot carry out what he undertook, he pays a
fixed amount as damages, payment of greater or less than
that is not allowed.

I12. Interest at one per cent per month is awarded in
respeet of the capital amount only as damages for any
delay in the carrying out of the undertakings which amount
to payment of money. Judgment is entered in respect of
this interest wvithout the creditor being bound to prove
that he suffered any damage. In the event of no agreement
as to interest in a document of debt, and interest is claimed
in respect of that claim in the notice, it is necessary that
it should be calculated from the date of the notice, other-
wise from the date of the filing of the application.

8. After considering article 112 | believe that it does not
apply to this case and | am of the opinion that it is restricted to
the damages payable for the delay in payment of a sum of
money arising out of a document of debt or any contract or
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other transaction where payment of money is due on an ordin-
ary debt. It does not apply to the payment of a certain sum of
money which is one of the provisions of a bilateral contract
containing reciprocal undertakings to carry out a specified object
as the contract in this case by virtue of which no claim could
be made for the payment of LP.400 which he undertook to
pay on account of the purchase price. This view is strengthened
by the words ‘‘capital amount, document of debt, claim” in
this article.

9. There is a further point which was discussed and
referred to by the Judicial Committee, namely that article 111
of the Code of Civil Procedure does not apply except where the
non-performance is non-performance of the whole of the contract
or substantially the whole contract. 1 do not agree with this
construction which cannot be justified by the provisions of the
article. | am of the opinion that no strict and general rule
could be laid as to the question as to whether or not article 111
applies to a case of a non-performance of one or more of the
undertakings of a contract, as it varies according to the terms of
the contract itself and the intention of the parties. In this
particular case the appellant undertook in clause 8 of the con-
tract to pay the sum of LP. 2500 in case of a breach of any or
all his undertakings. This undertaking makes him, as a result
of the non-payment of LP. 400 on account of the purchase price,
liable as this undertaking is part of his undertakings and is
connected with the subject matter of the contract, namely the sale.

10. Article 111 and the articles preceding it in Chapter V
of the Code of Civil Procedure, which are all the provisions of
that code regarding what results from non-performance of
contracts, only deal with “damages™ and. do not deal with
“penalties”

I1. The absence in these articles (106 to 112) of any
provision regarding penalties, and there being no other law
allowing the Courts to award penalties in case of a breach,
gives power to the Courts to consider it and differentiate it
from liquidated damages in conformity with the principles of
English law in accordance with the power given by article 46
of the Palestine Order-in-Council as long as these principles
do not conflict with the said articles of the Code of Civil Pro-
cedure nor with any other law now in force in Palestine.
Article 111 provides that the Court should not award more or
less than the damages. I see no circumstances which do not
allow the application of this principle in Palestine.
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m“u"if(,fI:;ﬁ!n:[?l.=~r[R\ in P;n'usFine, in the past, awarded the

aiages stipulated in case of 2 breach of contract
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sllaws 1t s icle 46 of the Palestine Order-in-Council
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High Court No. 60 of 1937,
In the Supreme Court sitting as a High Court of [ustice.
Before: Copland . and Greene |.

GENERAL MORTGAGE BANK OF

PALESTINE, LTD. Petitioners.

V.
PRESIDENT DISTRICT COURT, TEL AVIV

S.B. SASSOON,

trustee in bankruptcy of Tova Halperin Respondents.

Mortgagor of immov-
Application for sale of

Immovable property Mortgages
able property became bankrupt
morigaged property — Refusal of application on ground that
mortgagee must proceed under Rule 47 of Bankrupltcy Rules,
1936 — Whether proper order President of District Court,

when functioning under Section 14 of Land Transfer Ordinance,

does not constitute a Court but exercises the functions of a Chief
Execution Officer Land Transfer Ordinance, Section 14 -
Bankruptcy Ordinance, 1936, Sectionts 8 and 10 — Bankruptcy

Rules, 1936, Rule 47.

Tova Halperin executed on his immovable property two

mortgages in favour of petitioners. After the exccution of the
mortgages, the mortgagor became bankrupt and the m‘-;l-um] res-
pondent was appointed as trustee of his 111111]{1‘np‘11:'_\'. The mort-
gage debts fell due, were not paid, and the pwta'lI]:‘:u-.-r.ﬁ ;1]‘11311;\-:1.
to the President of the District Court sitting at 1(-{ Aviy in his
capacity as Chief Execution Officer or n“lf.‘l‘\\'.'l:h' :ur-l]n_.'.: by ¥ n'h‘,-.:
of the powers conferred upon him by Section 12 of the ],;111%1
Transfer Ordinance for the sale of the mortgaged property.
The President refused to order the sale, holding that the :111"-.1;1-
gagee must proceed under Rule 47 of the Hunkl'n[?tc_\' Rules, 1936,
and that Section 14 of the Land Transfer Ordinance }“.HI 1
application to a case where the mortgagor _haul become tiam_-.r{.: 1‘[?[.
since the said Section 14 must be read subject to Rule :’;;.. Fhere-
upon the petitioners applied for and obtained a rule nisi cui.h:l:;.
upon the President of the District Court to show cause why an

order should not be made ordering him to assume and exercise

EoC - Lk 3 . L inknie.
jurisdiction under Seetion 14 of the Land Transfe: Ordina

The arguments put forward on the return day by the trustee

appear in the order of the High Court reported hereinafter.

In making absolute the rule nisi, the High Court,

HELD (1) that a President of a District Court, for the purposes
of Section 14 of the Land Transfer Ordinance, does not
constitute a Court — he exercisea the functions of a
Chief Execution Officer.

that the procedure under Section 14 of the Land Transfer
Ordinance applies in the case of a bankrupt mortgagor,
because Sections 8 and 10 of the Bankruptey Ordinance,
1936, which specifically lay down that the existing
rights of a secured creditor shall in no way be diminish-
ed, must mean that a mortgagee can still apply for
the sale of the mortgaged property under Section 1% of
the Land Transfer Ordinance, and Sections 8 and 10 of
the Bankruptcy Ordinance are in no way curtailed by
Rule 47 of the Bankruptcy Rules, 1936,

Followed: CA 16/27, 1 P.L.R. 126.
CA 67/28, 1 P.L.R. 346.
Approved: Waddell v. Toleman (1878) 9 Ch. D. 212.

S. Horowitz for petitioners.

Second respondent (S.B. Sassoon) appeared in person.

Order: In this case the Petitioners are the mortgagees
under two deeds of mortgage from one Tova Halperin, who has
since become bankrupt, and is now represented by his trustee
in bankruptcy. It is not disputed that the moneys secured by
the mortgages have now become due, and the mortgagees
applied to the President of the District Court under Section 14
of the Land Transfer Ordinance for an order for sale of the
mortgaged properties. The learned President refused to make the
order, holding that the mortgagees must proceed under Rule 47
of the Bankruptcy Rules 1936 and that Section 14 of the Land
Transfer Ordinance did not apply in a case where the mort-
gagor had become bankrupt, since in his opinion Section 14
must be read subject to the provisions of Rule 47. An order
nisi was granted to the mortgagees by this Court, calling on
the President of the District Court and the trustee to show
cause why the President of the District Court should not assume
and exercise jurisdiction under Section 14 of the Land Transfer
Ordinance.

On the return to the rule, the trustee has supported the
reasoning of the learned President and has advanced a further
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argument that the application for sale was wrongly addressed
to the President of the District Court in his capacity as Chief
Execution Officer.. He has argued that the President of the
District Court when exercising the functions conferred on him
by Section 14 of the Land Transfer Ordinance constitutes a
Court and is not sitting in his capacily of Chief Execution
Officer, and, if that is so, then the High Court has no juris-
diction to entertain this present petition. He further asks us fo
hold that the cases of Max Ben-Zion and another v. The American
Palestine Bank Ltd., Civil Appeal No. 16/27 (P.L.R. 1, p. 126)
and Shahin v. El-Hayek, Civil Appeal No. 67/28 (P.L.R. 1, p. 346),
which laid down that a President of a District Court, when
determining an application for sale under the Land Transfer
Ordinance, was exercising the functions of a Chief Execution
Officer, were wrongly decided and are bad Jaw,

We should have in any case very considerable diffidence
indeed in over-ruling a decision of ten years' standing and
which has been followed in thousands of applications by
Presidents of District Courfs even if we thought that it were
wrong, but here no question of diffidence arises since we think
that both the above cases correctly state the law. In every in-
stance where a President of a District Court or Relieving Pre-
sident. of a District Court is to be held fo constitute a Court,
the Ordinance specifically states that he shall cf. Sections 11
and 19 of the Courts Ordinance, and Section 26 of the Succes-
sion Ordinance., See also Section 3(a) and (d) of the Courts
(Temporary Constitution) Ordinance, 1936. Section 14 of the
Land Transfer Ordinance (Laws of Palestine, Cap. 81, p. 884)
on the contrary states that “ Application for the sale of immov-
able property in execution of a judgment or in satisfaction of
a mortgage may be made to the president of the district court.....”.
It will be observed that here there is no mention of any appli-
cation being made to a “Court” — it is to be made to the
President of the District Court. The President of the District
Court therefore for the purposes of Section 14 of the Land
Transfer Ordinance does not constitute a Court.

With regard to the other point that the procedure under
Section 14 cannot be applied in the case of a bankrupt mort-
gagor, the law is in our opinion equally clear and admits
of no doubt.

t'ﬂE‘Wﬁ : M.‘q e
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There is nothing in the Bankruptcy Ordinance 1936 to
support the view taken by the learned President, and we musl
stress this point that a Rule cannot take away or diminish any
right conferred by the Ordinance under which the Rule is made.
The provisions of the Bankrupicy Ordinance on the contrary
specifically lay down that the existing rights of a secured
creditor shall in no way be diminished.

Section 8 (1) and (2) states:

“8.-(1) On the making of a receiving order, the Official
Receiver attached to the Court shall be thereby constituted
Official Receiver of the property of the debtor, and there-
alter, except as directed by this Ordinance, no creditor to
whom the debtor is indebted in respect of any debt prov-
able in bankruptey shall have any remedy against the
property or person of the debtor in respect of the debt,
or shall commence any action or other legal proceedings,
unless with leave of the Court and on such terms as the
Court may impose.

(2) But this section shall not affect the power of any
sceured creditor to realise or otherwise deal with his secur-
ity in the same manner as he would have been entitled to
realise or deal with it if this seetion had not been passed.”

and further, Section 10(3) is in these terms: —

“(3) Notwithstanding anything to the contrary in this sec-
tion, the Court shall not restrain a mortgagee or other
secured creditor in the exercise of his legal remedies in
respect of any mortgage or h't‘l.'ill‘il‘\'.“

These sections must mean that a mortgagee can still
apply for an order for sale under Section 14 of the Land
Transfer Ordinance, and they are in no way curfailed by Rule 47.

In the English Courts it has been repeatedly held that a
mortiragee, where the mortgagor is bankrupt, may take proceed-
ings for foreclosure or sale in the Chancery Division and is
not obliged to realise his security in the Bankruptcy Court
he has a choice of what course he will take. Perhaps the
strongest case is Waddell v. Toleman (1878) 9 Ch. D. 212,
where this principle was laid down. In this case the mortgagee
was also bankrupt, but it was held that his trustee could take
proceedings outside the Bankruptcy Court. In England the con-
sent of a Court, either the Bankruptey Court or the Chancery
Division, has to be obtained for the sale of morigaged prop-
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I4d. Ml M KINSBRUNNER'S ESTATE . . . . . . Appellant.

V.

In the Supreme Court silting as a Court of Appeal.

Munning 5.P.J.

For these reasons we think that the rule must be made £ V. Copland 3.

Yo i Sl
President Distric and

Court, Tel Aviv absolute. The second Respondent must pay the costs and § BERL KOLB SERE 1 ST Respondent, Kbayat).

and nnother l_P‘ 5 ﬂd\'théi{&.S fees to the Petitioners. CA 212/37
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Administration Action, Right of — Administrator of an T

estate appointed by a foreign Court not entitled to sue in -
Palestine. Kolb

In Civil Case No. 116/36 of the District Court, Jerusalem, the
appellant sued the respondent for a debt alleged to have been
due to one Berl Kinsbrunner., The debt was contracted in Austria.
The appellant had been appointed as administrator of the estate
of Berl Kinsbrunner by the Magistrate’s Court, Vienna. The
District Court dismissed the action on the ground that appellant
had no right to sue in Palestine as he had not obtained letters
of administration in Palestine. The administrator appealed.

In dismissing the appeal, the Court of Appeal,

HELD that the appellant, the administrator, could not sue in
Palestine as he had not obtained letters of administration
in Palestine,

Ph. Fleisher for appellant.

A. Amdur for respondent.

Judgment: 1. In this case the appellant sued the res-
pondent in the District Court of Jerusalem for a debt which
was alleged to have been due to one Berl Kinsbrunner. The
debt had been contracted in Austria and Berl Kinsbrunner
died in 1934.

2. The appellant was suing as administrator of the
deceased’s estate, he having been appointed by the Magistrate’s
Court, Vienna, as administrator of the estate of the deceased.

3. The District Court of Jerusalem gave judgment for the
respondent on the ground that the appellant had no right to
sue in Palestine as he had not obtaimed letters of administration

in Palestine.
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4. We are in agreement with the judgment of the District
Court. In Cheshire Private International Law, page 408, the
following passage occurs: —

“The rule is absolute that the status of an administrator
appointed by a foreign Court is not recognised in England.
His title relates only to property that lies within the juris-
diction of the country whence he derives his authority. and
therefore he has no right to take or to recover property in
England without a grant from the English Court”.

5. We are in agreement with that statement of English
Private International Law and in the circumstances that rule
is the only rule which can be applied in Palestine. The appeal
is therefore dismissed with costs to include LP. 5 advocate’s fees.

Civil Appeal No. 189 of 1937.

In the Supreme Court sitting as a Court of Appeal.

Before: The Chief justice and Khayat J.

GOVERNMENT OF PALESTINE Appellant.

v.
AHMAD HASSAN KATKHUDA,
IN HIS CAPACITY AS MUTAWALLI
OF THE WAQF OF THE MOSQUE OF

QISARIA. - o . 4 . Respondent.

Immovable property — Miri land — Waqf — Miri land
cannot be created wagf without consent of competent authority —
Miri land does not by occupation by a wagqf become waqf -
Law of Awgqaf (Omar Hilmi), Articles 55 and 330.

miri in the name of the Mosque of Qisaria, which is a waqfl
created by the deceased. Before the Settlement Officer the muta-
walli of the wagqf, i.e. the Mosque of Qisaria, claimed the lands
by registration and by prescription, Government claimed them
as mahlul and Ibrahim and Ismail Ahmad Sharkas also claimed
the lands as heirs, The Settlement Officer ordered the registration
of the lands as miri in the name of the mutawalli i'n1-.1hu time
being of the waqf of the Mosque of Qisaria on behalf of the
said waqf. Government appealed 1o the Land Court of Haifa as
well as Ibrahim and Ismail Ahmad Sharkas. Both lost in the
Land Court and separate appeals were made to the Supreme
Court, The only point for decision was whether the wayf could,
by occupation by the mutawalli for the period of prescription,
acquire a title to miri land.

In allowing the appeal and remitting the case to the Land
Settlement Officer to decide what land, originally dedicated,
should now be registered as wagql, and in whose name, having
regard to the facts including the consent judgment, the balance
should be registered, the Court of Appeal,

HELD that in the absence of any express provision in the law
authorising it, miri land cannot, by occupation, become
waqf, and if such miri land cannot become wagqf, it
follows that it cannot legally be registered as wagf.

Acting Government Advocate (Fawzi Ghussein) for appellant.

Hanna Asfour for respondent.

Trusted, C.J: By a wagfieh dated 8th Jamadi el Awal, 1321
A.H., Fatmeh known as Rohdil Khanum, wife of Ali Bey
Sharkas, dedicated as waqf, inter alia, “all the garden, orchavd
and house situated at Hudeidun farm owned by her as per
Kushan dated July, 1319; bounded on S.: Miri lands belonging
to it; E.: Main road; N.: Ard el Burj; W.: Main road and
sand dunes.”

It is clear that part only of the dedicator's property was
affected by this waqfieh and that in addition to the property
affected she had miri lands.
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Certain lands were claimed by Government before the Settle-
ment Officer as mahlul on the ground that the holder of such
lands died without heirs. Ibrahim Ahmad Sharkas and Ismail
Ahmad Sharkas claimed to be the heirs of the deceased; they
lost their claim in the Land Court, and on appeal both parties relates.
reached a consent judgment to the effect that the lands be
granted to the claimants on payment of bedal misl; the grant to
take effect after the expiration of the lease in respect of the
lands in question between the Government and the Palestine
Jewish Colonization Association. This consent judgment was en-
tered in 1933. In 1922 the lands in question were registered as

It ‘'seems that the property was registered in the Land
Registry, Haifa, on 13th March, 1922, as miri in the name of
the Mosque of Qisaria, i.e. the wagf to which the waqgfieh

In 1933 there were proceedings between the Government,
which allegeed the land was mahlul, and the heirs of Fatmeh,
which were settled by a consent judgment in Land Appeal
No. 50/32 in this Court as follows:
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“That the land in dispute be granted to Appellants on
payment of Bedl Misl, the grant to take effect after the
expiration of the present lease by Government to the
Palestine Jewish Colonization Association.”

The area in which the land in question is situated became
subject to settlement and before the Seitlement Officer the
Government became the Plaintifi — the Mutawalli of the Wagf
of the mosque of Qisaria the Defendant and the heirs third

parties. The Settlement Officer, in paragraph 5 of his judgment,
summarised the position as follows: —

“«“The Third Parties based their claim on the consent
judgment of the Supreme Court referred to above, although
they had never been in possession of the land. The bases
of the claim of the Defendant are longer and in the main
are as follows: —

(1) Registration, for which extracts were produced, in
the name of Fatima bint Ahmad, otherwise known as Rudail
Hanum, who died in 1326 (Turkish Year).

(2) A dedication by her on 8th Jumada-el-Ula, 1321, of
the land and of the trees and buildings then standing on
the land as Wagf. The Wagqfiya is in order as to form.

(3) Registration of 13th March, 1922, at the Land Regis-
try at Haifa in the name of the Mosque of Qisaria as Miri.

(4) Possession by the grantor before the dedication by
her and possession by the Mutawalli of the Wagf, undis-
puted and undisturbed, since 1326, and until the conflicting
claims in this case were presented by the Plaintiff and the
Third Parties.”

It is clear that the dedication being before 1331 A.H., the

land on which the trees and buildings were could be properly
dedicated, and the only question which arises as to it now is

its present extent.

The difficulty of the case is presented by the balance of
the land which is miri, registered in the name of a wagqf, and
which has been found by the Settlement Officer to have been
in the possession, continuous undisputed and undisturbed, of
the Mutawalli since 1321.

The Land Settlement Officer in para. 11(2) of his judg-
ment held: —

“(2) The alleged dedication of the Miri land did not
have the consent of the proper authorities and must be
held to have been invalid. The land must therefore be
considered as Miri but to be held by the Mutawalli of
the Wagf.”

-t
"
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It is clear from the waqfieh that the dedicator did not
purport to dedicate her miri land.

The only question but an important and difficult
one — is: Can a wagqf, by occupation by the Mutawalli for a
period, in this case from 1321 A.H. to 1355 A.H. (1936), acquire
a title to miri land?

The Land Settlement Officer takes the view that a muta-
walli, on behalf of the wagqgf, is in the same position as an
ordinary individual, and that article 78 of the Land Code
applies, and in para. 12 he states:

*“A further point remains to be dealt with; namely,
whether Miri land can be registered in the name of a
Mutawalli on behalf of a waqf. The Director of Land Regis-
tration in his lettter No. LID. 2/38-502& of 18th June, 1935,
to the Settlement Officer has given various instances, five
in number, where Miri land since 1925 has been registered
by Land Registrars in Palestine in the names of various
Wagqfs or .in the names of Mamurs Augaf; he does not
allege that such registrations were invalid. In one other
instance given by him certain property in Safad was in 1284
A.H. registered as Mulk (not Waqf Sahih) in the name of
the Wagqf of the Mosque of Abu Yusuf. From these instances
and even independently of them the Settlement Officer con-
cludes that the Mutawalli of a Wagqf may hold Miri land
without its being in any way Miri Mauqufa. The land
subject to this action will accordingly be registered as
Miri but in the name of the Mutawalli for the time being
of the Wagqfl of the Mosque of Qisaria on behalf of the
said Wagf.”

The Land Court (para. 6) agreed with the Settlement
Officer that the Government's claim was prescribed and held
that possession by him would undoubtedly give the Mutawalli
a prescriptive title against the State under Article 78 of the
Land Code.

It further takes the view (para. 9) that it is not open to
the Government to attack title deeds issued by the Land
Registry by reason of Article 100 of the Mejelle, a maxim
which according to Hooper states:

“If any person seeks to disavow any act performed by
himself, such attempt is entirely disregarded.”

It is true that in this particular case the Mutawalli is in
the position of .a Defendant, but I do .not think  that affects
the question. :
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No authority was relied upon by the Settlement Officer
except the somewhat obscure references to the practice in the
Land Registry in para. 12 of his judgment to which | have
referred.

No authority was relied upon by the Land Court and no
authority touching the point was cited before us.

I have done my best to find such authority for which
reason the delivery of this judgment has been delayed — and
I have not succeeded,

According to Omar Hilmi (Tyser translation) Article 330
of the Law of Avqaf provides —

“The Mutevelli of a vaqf cannot by use of the property
of the vaqf acquire Arazi miri, or Arazi mevqufe, or an
[jaretein property in order that revenues from them may be
obtained for the vagqf.

If he do 8o, he ix made to pay back the property of the
dedication which he gave as the price for the thing acquired,
and is liable to be dismissed.”

and Article 55 provides —

“If the Mutevelli of a Vaqf buy something on account
of the vaqf’ out of the income of the vaqf, this thing does
not become wvaqf by the mere fact that it has been pur-
chased out of the income of the vaqf,

Therefore the Muatevelli can, with the consent of the
vendor, annul the sale or sell that thing to another.

But if the Mutevelli has, after the purchase, limited the
thing, in accordance with the law, by a decree of the judge,
for the benefit of the vaqf, then the thing becomes vaqf.

But if the Mutevelli does not buy the said thing with
the income of the vagf, and acquires it by the expenditure
of the thing originally dedicated, in such a case that thing
becomes vaqf by the mere purchase.

E.g. If the Mutevelli buy a property with dedicated
money appointed to be converted into property, such prop-
erty becomes vaqf by the mere purchase.

For this, the consecration of the dedication by the
decision of the judge is not necessary."”

| am told that these provisions are not inconsistent, any
apparent inconsistency being removed by the decree of the

judge (Qadi).

The Ottoman Land Code deals, infer alia, with miri land
which, according to Goadby & Doukhan, means land over
which a heritable right of possession (tessaruf) is granted by
the State to a private person, though the ownership (ragabe)
remains in the State. The primary object of this tenure is to
ensure that land is available for cultivation, and the primary
incident of this form of tenure is that the land reverts to the
State in order that it may be regranted (subject to certain rights)
on failure of heirs or upon failure to cultivate.

It is a fundamental principle of waqf that a dedicator
cannot dedicate what he does not own. In Turkish times he
could only dedicate mulk, or miri dedicated with the consent of
the Sultan (I express no view as to the devolution of the
Sultan’s power), the theory no doubt being, that by the making
of land waqgf, the State and through the State the members
of the State — lost certain rights. At pages 75 and 76 of
Goadby & Doukhan it is stated —

“No true dedication of Miri in possible. Miri made
Wagqf without being granted as Mulk remains Miri. Miri
made Wagqf in that way belongs to the dedicator as before,
and can be sold to another. On the death of the dedicator

it passes to those who have the right of succession, and if

there is no one having the right to succeed, it belongs to

the Beit-el-Mal. In short, the dedication of Miri made Wagqf

without any grant as Mulk and without the leave of the
Sultan cannot be given effect to and cannot be wvalid. And
the grant of the Ragabe must be by way of gift.”

If one accepts the principle, which | think must be accepted,
that miri (without special firman) cannot be created wagf, on
the broad ground of public policy in the sense of public
interest, in my view, unless there is any express provision of
the law authorising it, miri cannot by occupation, and in my
opinion, although it is unnecessary for the decision of this
case, by purchase, become waqf. | know of no such provision,

If such land cannot lawfully become waqf, it follows that
it cannnot legally be registered as waqf, and I do not think
any estoppel can arise from such registration.

In my judgment this appeal should be allowed and the
case returned to the Settlement Officer to decide what land,
originally dedicated, should now be registered as wagqf; and in
whose name, having regard to the facts including the consent
judgment, the balance should be registered. It is not suggested
that the occupation by the Mutawalli was otherwise than on
behalf of the wagqf.

-~
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This being an appeal by the Government of Palestine, and
having regard to the circumstances, there will be no order as
to costs or advocate’s fees.

At the hearing before us all concerned agreed that Civil
Appeal 197/37, Ibrahim Ahmad Sharkas and Ismail Ahmad
Sharkas v. Ahmad Hassan Katkhuda, in his capacity as the
Mutawalli of the Wagf of the Mosque of Qisaria, Land Owner,
Haifa, could conveniently be heard together with this case, and
it was so heard.

That appeal will also be allowed, with costs here and in
the Court below, and the judgment in this case will apply
equally to that case. Advocate's fees LP. 5.

Khayat J: 1 concur.

High Court No. 57 of 1937.
In the Supreme Court sitting as a High Court of Justice.

Before: Greene J. and Abdulhadi ].

HUSSEIN KHALIL DAOUDI Petitioner.
V.
CHIEF EXECUTION OFFICER, JERUSALEM
MUHAMMAD SAID JAMA’l . . . . . Respondents.
Debts Chief Execution Officer — Order for payment of
debt by instalments — Question as to amount of instalment within
discretion of the Chief Execution Officer.

The petitioner applied for and obtained an order nisi calling
upon the Chief Execution Officer to show cause why he should
not order the second respondent to pay a higher instalment in
the Jerusalem Execution File No. 1722/37.

In discharging the rule nisi, the High Court,

HELD that the question of the instalments to be paid by the
second respondent, the Chief Execution Officer having
satisfied himself as to the amount which the second
respondent was able to pay, was one within the discretion
of the Chief Execution Officer. ;

Petitioner in person.

Second respondent in person.

361 =

Order: 1, This is an application for an order to
issue to the Chief Execution Officer, Jerusalem, directing him
to show cause why he should not order the second respondent
to pay a higher instalment. Petitioner is also asking this Court
to order the first respondent to proceed with the attachment of
the properties of the second respondent.

2. As regards the question of the instalments: the Chief
Execution Officer having satisfied himself as to the amount
which the second respondent is able to pay, and this being a
question within the discretion of the Chief Execution Officer,
this Court cannot interfere with.

3. As regards the question of the attachment, the petitioner
has' not produced to us the order of the first respondent ordering
the attachment nor his order postponing the carrying out of
the attachment.

4. The rule nisi granted on the 25th October last should
be set aside and the application dismissed.

Civil Appeal No. 60 of 1936.
In the Supreme Court sitting as a Court of Appeal.
Before:" The Senior Puisne [udge, Copland ]J. and Khayat J.

YASSIN YOUSEF ZEITAWI Appellant.

V.

MOSHE MOTZMAN Respondent.

Consideration — Agreement for sale of land — Mutual prom-
ises in agreement — Each promise is consideration for the other.

By an agreement for the sale of land the appeliant under-
took to sell and the respondent undertook to purchase certain
lands. The respondent refused to accept the tranefer and appel-
lant commenced proceedings against him in the District Court
of Haifa (Civil Case No. 119/35) claiming the damages provided for
in the agreement. The point was taken that there was no consid-
eration mentioned in the contract, the Judges constituting the
District Court disagreed, and in consequence the action was
dismissed. Appellant appealed.
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In allowing the appeal and remitting the case for a new
trial, the Court of Appeal,

HELD that the contract consisted of mutual promises, cach
promise being the consideration for the other.

Henry Cattan for appellant.

Respondent in person.

Judgment: 1. This appeal arises out of an agreement
made between the parties on the 8th December, 1934. The
appellant undertook to sell certain land to the respondent,
and the respondent undertook to pay the purchase price of the
land. A preliminary point was taken in the Court below that
there was no consideration mentioned in the contract. On this
point the learned judges of the District Court disagreed and in
consequence the action of the appellant was dismissed.

2. The contract consists of mutual promises, each prom-
ise being the consideration for the other promise. We think
therefore that the judgment of Judge lzzat Nammar was wrong
and that the judgment of Judge Sherwell was correct.

3. The judgment of the District Court must be set aside
and the action remitted for a new trial. The apellant will have
the costs of this appeal to include LP. 5 advocate’s fees.

4. We wish to suggest that in cases in the  District
Courts where the Court is composed of two judges and these
judges differ on some preliminary point, it would save a great
deal of time and expense if they proceeded to deal with the
other issues in the case and give a final judgment on all
the facts.

High Court No. 68 of 1937,
In the Supreme Court sitting as a High Court of Justice.
Before: The Senior Puisne Judge and Copland J.

MUHAMMAD MANSOUR O’JELY . . . . Petitioner.
v.

CHIEF EXECUTION OFFICER, JAFFA

VICTOR ABULAFIA

MARCO ABULAFIA Respondents.

Execution proceedings Application under Article 90 of

the Ottoman Law of Execution must be made before final order
of sale — Ottoman Law of Execution, Articles 90 and 115.

A judgment-debtor, to avail himsell of the provisions i‘)f
Article 90 of the Ottoman Law of Execution, must make his
application to the Chiet Execution Officer before the final sale
is ordered — So laid down by the Supreme Court sitting as a High

Court of Justice.

Petitioner in person.

Order: 1. The petitioner is asking this Court to issue an
order to the Chief Execution Officer of Jaffa to rescind his
order ordering the sale of petitioner's house in view of the
provisions of article 90 of the Execution Law.

2. It is clear from the Chief Execution Officer’s order that
petitioner’s application under article 90 was made after. final
‘sale was ordered. This being the case, in view of the provisions
of article 115 of the same law, the application is dismissed.
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Civil Appeal No. 198 of 1937.
In the Supreme Courl sitting as a Court of Appeal.
Before: The Chief Justice, Copland J. and Khaldi |.

SULEIMAN ABU GHAZALEH . . . . . . Appellant.
V.
AGUDATH SHECHUNAT HAZRIFIM

“MACCABI” COOPERATIVE
SCOCIETY LTD: . . o o il w0 JResponidents.

Rent — Co-owners — One of co-owners of land a cooperative
society — Letting of co-owned property to members of society —
Claim of rent by other co-owner — Liability of cooperative
society to payment of rent Mejelle, Article 1075.

The appellant and the respondents are joint owners of a
plot of land. The respondents allowed their members to occupy the
jointly owned land and on failing to pay the appellant the rent
he claimed for his share, he commenced proceedings in the
District Court of Jaffa {Civil Case No. 34/37) claiming rent for
his share. The District Court, after hearing the evidence adduced,
dismissed the claim. The appellant appealed.

In dismissing the appeal by majority (Trusted C.]. dissent-
ing), the Court of Appeal,

HELD that the respondents had used and worked the property
in dispute themselves in the only way in which they
could so work it, and in the only way in which their
purposes permitted them to do so, namely, by means of
their members and therefore they were not liable to
payment of rent,

Referred to: CA 11529, 1 P.L.R. '606.
H. Cattan for appellant.

I. Olshan for respondents.

Trusted, C.J: The Plaintiff (now the Appellant) in his
statement of claim alleged that the Defendants — a cooperative
society — were in occupation of certain land, and further
alleged that in the circumstances he was entitled to claim the
estimated rent from the society amounting to LP. 421.750 mils.

The District Court found that the Defendants are the
partners, in the sense of being co-owners of musha shares,
with the Plaintiff in the land in question, It is obvious that the

incidents of musha tenure, when interpreted in accordance with
the obscure provisions of the Mejelle, are unsuitable to modern
conditions, but this is a question for the consideration of the
Legislature.

It is not easy to discover exactly what the Plaintiff's case
was. The ftrial Court made the following preliminary order:

“The Plaintiff has to prove that the society has let the
land to definite persons for a definite period and received
a definite rent lor that letting, i.e. rent for leasing the land
of the society ",

and that Court further found, at the end of its judgment, —

“Wherefore the Court is of opinion that the Plaintifl
has failed to prove his contention to the effect that the
Defendant lets part of the said land to others, and asserts
that all the persons occupying the said land are members
in the society and have acquired this share of theirs by
virtue of the relevant paragraph of Article 2 of the Cooper-
ative Societies Ordinance No. 50/33 (Drayton, page 395).
The society, therefore, cannot be held responsible for the
rent claimed by the Plaintiff in accordance with the last
paragraph of Art. 1025 of the Mejelle. Wherefore Plaintifl’s
claim is dismissed.”

If this is a finding by the Court that the Defendants are them-
selves occupying the land, | agree with the majority of the
members of this Court that the Plaintiff cannot recover. More-
over, having regard to 115/29, P.L.R. 606, 1 am doubtful if in
any circumstances the Plaintiff could recover rent from the
Defendants, but I reserve my judgment as to the position of the
Plaintiff vis @ vis the members of the society, as distinct from
the society, if any, occupying the land, which does arise in
these proceedings.

| agree, therefore, that the appeal should be dismissed,
with costs. Advocate's fees LP. 5.

Copland J: We have already intimated that in our opinion
this appeal fails and we now give our considered reasons for

that opinion.

This is an appeal from a judgment of the District Court
of Jaffa dismissing the Plaintiff's claim for rent for land which
he alleges has been let by the Defendants, who are a Cpoper-
ative Society, and in which land they are partners w:tp the
Plaintiff in undivided shares, it being further alleged that in so
letting the property the Defendants made a profit.
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The District Court found as facts that the Plaintiff and
Defendants were partners in the land, in respect of which the
Plaintiff's claim for rent was made, each having a specified
musha' share — further that there was nothing in the evidence
of the witnesses nor elsewhere which supported the Plaintiff's
allegation that the Defendants had let the property to persons
other than members of the society, and had thereby made a
profit. The burden of proof was on the Plaintiff since he alleged
that plots of land had been let to non-members — that burden
he failed to discharge and we cannot interfere with the findings
of the trial Court.

The District Court have dealt very fully with the facts
and we agree with their statement of the law and with the
conclusions at which they arrived. This being so it is unneces-
sary to state in other language that which has already been said.
The antiquated provisions of the Mejelle were obviously intended
to deal with the question of village musha’, and never to apply
to a case where a cooperative society, a purely modern con-
ception, is one of the partners. It is agreed that, if two individ-
uals own property in undivided shares, each is entitled to
work his share himself, and is entitled to make a profit there-
from by reason of his own efforts without being liable to
account to his partner for that profit. However unsuitable they
may be one must apply the principles of the Mejelle to the
case now before us, and it seems to us, in the circumstances
of this case, and each case must be considered on its own
facts, that the Respondents (the Defendants in the Court below)
have used and worked this property themselves in the only
way in which they could so work it, and in the only way in
which their purposes permitted them to do so, namely, by means
of their members,

We think, for these reasons and for those given by the
District Court, that this appeal fails and must be dismissed
with costs and LP. 5. -advocate’s fees.

Khaldi J: 1 concur with the judgment of Copland ].
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Civil Appeal No. 216 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Greene |. and Khayat J.

MUNICIPAL COUNCIL, JERUSALEM Appellant.

Y.

JOSEPH WEINBERG Respondent.

Rates and taxes — Municipal rates — Qbjection to payment
of municipal rates on ground of non-compliance with provisions of
Sections 105, 106 and 109 of the Municipal Corporations Ordi-
nance, 1934 Reply to objection that Section 107 of Ordinance
relieved Municipal Council from requirements of law.

The respondent was called upon to pay the municipal rates
due from him, but he refused to pay and the appellant commenced
proceedings against him in the Magistrate's Court, Jerusalem
(Civil Case No. 4413/36) and obtained judgment for part only of
the rates. The Council appealed to the District Court, Jerusalem
(Civil Appeal No. 157/37) and the respondent cross-appealed. The
respondent argued before the District Court that the procedure
laid down in Sections 105, 106 and 109 of the Municipal Corpor-
ations Ordinance, 1934, for the assessment of the rates had not
been complied with in that no Assessment Committee had been
set up nor had an assessment list been prepared and published,
with the consequent result of being deprived of the right of
opposition and appeal under Sections 110 and 111. The Municipal
Council argued that it was relieved by Section 107 from the
necessity of preparing and publishing the assessment list and
that the section in question empowered it to adopt the assessment
lists made under the Urban Property Tax Ordinance without the
necessity for any further formalities. The District Court held
against the Council, set aside the judgment of the Magistrate
and dismissed the Council's claim. The Council appealed.

In allowing the appeal, setting aside the judgments of the
District Court and of the Magistrate and remitting the case to the
Magistrate with directions to hear the two witnesses whom the
respondent wished to call and to deliver a fresh judgment, the

Court of Appeal,

HELD that Section 107 of the Municipal Corporations Ordinance,
1934, did not relieve the Municipal Council from the
necessity of publishing each year a list with regard to
any person the rateable value of whose property 'h.:ui
already been assessed under the Urban Property Tax

Ordinance.
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Saba Said for appellant.

M. Scharf (by permission of the Court) for respondent.

Judgment: 1. In this case the respondent was ordered
by the Magistrate’s Court of Jerusalem to pay to the Municipal
Council of Jerusalem the sum of LP.2.960 mils for rates.

2. Both parties appealed to the District Court, Jerusalem.
On behalf of the Municipal Council it was argued that section
107 of the Municipal Corporations Ordinance relieved the Assess-
ment Committee from publishing each year a list with regard
to any person the rateable value of whose property had already
been assessed under the Urban Property Tax Ordinance. The
District Court rejected this argument and under the impression
that the name of the present respondent had not been published
in accordance with the law it reversed the decision of the
learned Magistrate.

3. We are fully in agreement with the judgment of the
District Court with regard to the construction of section 107,

4. A second point has, however, been raised by the
appellant and that is that there was a definite finding by the
Magistrate that the respondent had failed to prove that the law
has not been complied with with regard to the publication of the
assessment list. This is quite so, but against this the respon-
dent now says that in the Magistrate’s Court he wished to call
two witnesses on these points and that the learned Magistrate
refused to hear them. This had been made a ground of appeal
before the District Court, but the District Court did not deal
with it in its judgment,

5. In the circumstances we think that the proper order to
make is that the judgments of the District Court and the
Magistrate’s Court should be set aside, and the case be remitted
to the Magistrate with directions to hear the two witnesses
whom the respondent wished to call and to deliver a fresh
judgment in the matter. Costs of this appeal to abide the event.
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Civil Appeal No. 195 of 1937
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge, Khaldi J. and Abdulhadi ].

SALAMEH HAMMAD ABU KHUSAH,

and eleven others Appellants.

V.

SALAMEH AHMAD ABU SWEIREH,
and four others Respondents.
Immovable property — Ownership — Prescription Pos-
session Instances in which claim to ownership of immovable
property by prescription may be made — Evidence of possession
admissible to prove ownership in certain cases — Ottoman Land
Code, Articles 20 and 78 Land ( Settlement of Title) Ordinance,
Section 51,

The appellants, who were dispossessed of certain land by a

judgment of the Magistrate’s Court, commenced, in accordance
with Article 27 of the Ottoman Magistrates Law, proceedings in
the Land Court of Jaifa (Land Case No. 4/28) to establish their
right to ownership of the land of which they were dispossessed.
Neither the appellants nor the respondents had a registered title
or title deed. The appellants obtained judgment in their favour,
but on appeal to the Supreme Court (Land Appeal No. 40/30) the

case was remitted to the Land Court to hear the evidence of

certain of the witnesses for the respondents who had not been
heard. The Land Court, relying on Civil Appeal No. 80737 in
which the Supreme Court said that there was a ** practice that the
Court could not hear oral evidence of the fact of possession by
a plaintiff in support of a claim of ownership by prescription”,
dismissed appellants’ claim. The appellants appealed.

In allowing the appeal, setting aside the judgment of the
Land Court and remitting the case to it to hear such evidence

as the appellants may adduce in support of their claim, and, il

necessary, such evidence as the respondents may adduce in re-
buttal, and to decide the dispute in accordance with the law, the
Court of Appeal,

HELD (1) that under the law of Palestine there are only two
cases in which a person may claim ownership and
registration on the ground of possession for a definite
period; one being under Article 78 of the Ottoman Land
Code and the other under Section 51 of the Land (Settle-
ment of Title) Ordinance.
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(2) that in cases in which claims to ownership of land are
not based on either Article 78 of the Ottoman Land
Code or Section 51 of the ‘Land (Settlement of Title)
Ordinance, possession as part of the evidence in support
of the claim to ownership is admissible.

Referred to: LA 76/25, 1 P.L.R. 87
LA 25/32, 1 P.LR. 766
LA 13/34, 2 P.LR. 352
LA 56/35, 4 P.L.R. 131
Explained: CA 80/317.

Aziz Shehadeh for appellants.

Rushdi Shawa for respondents.

Manning S.P.J: 1. This appeal arises out of a dispute
as to the ownership of land. It began more than ten years ago
when the appellants were dispossessed by a judgment of the
Magistrate’s Court of Majdal.

Article 27 of the Magistrates Law reads as follows:

“A decision given in favour of the plaintiff in an action
for the recovery of possession does not imply that he is
the owner. Consequently if the party who has been ordered
to give up possession claims to be the owner of the immov-
able property in dispute the question will be decided as a
separate action in accordance with the law by the competent
Court. ™

In accordance with this article the appellants brought an action
in the Land Court of Jaffa to establish their claim to ownership.
Neither they nor the respondents had a registered title or fitle
deed. The Land Court heard evidence and inspected the land
and gave judgment in favour of the appellants. On appeal to
this Court the respondents succeeded in getting this judgment
set aside and in having the case remitted to the Land Court on
the ground that the evidence of certain witnesses for the respon-
dents had not been heard. In view of what I shall have to say
hereafter it is of importance to note that one of the grounds of
appeal was that oral evidence of possession could not be
relied upon to prove ownership. It is clear that this Court did
not regard this ground of appeal as having any weight; if it
had, it would have allowed the appeal at once instead of
remitting the action for further evidence.

2. The judgment of this Court was given in 1931. For
some reason the Land Court did not deal with the remitted
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action until 1937. The Court then asked the appellants what
proofs they had to produce in support of their claim. They
replied that they had proof of their possession and that the only
documentary evidence was receipts for the payment of taxes.
The Court apparently decided that it would be a waste of time
to go into the merits of the dispute or hear any evidence,
Relying on a recent decision of this Court, Lahham v. Hamed
and others, Civil Appeal No. 80 of 1937, the Land Court dis-
missed the appellants’ claim.

3. All that this Court said in the Lahham case (supra)
was that there was a “praclice that the Court could not hear
oral evidence of the fact of possession by a plaintiff in support
of a claim of ownership by preseription.” This did not apply
to the facts of the present case. The appellants were not claim-
ing ownership by prescription. Under local law there are
only two cases in which a person may claim ownership and
registration on the ground of possession for a definite period,
viz: article 78 of the Ottoman Land Code and Section 51 of
the Land (Settlement of Title) Ordinance. The appellants were
not relying on either of these provisions. Their case was;
“we claim ownership of this land. To show that we own it
we propose to prove that we, and only we, have always pos-
sessed it and cultivated it without deriving our right to do so
from any other party, and that we have paid the taxes on it”.
They did not say that their possession gave them any right to
the land; they adduced their possession merely as part of the
evidence in support of their claim. That they were entitled to
do so is clear from the previous decisions of this Court.

4. The authority most frequently cited in cases of this
kind is a passage from the judgment of Corrie, Acting Chief
Justice, in Inkeiri and another v. Zaideh (Law reports of
Palestine, 1920-33, page 87). The Acting Chief Justice said: -

«1 hold that while it may be that, after ascertaining
all the facts of the case, including those of possession, the
Court may declare that a person who has had long tundis-
turbed possession is entitled to registration as owner, there
is no rule which entitles a plaintifl' to judgment on proof of
ten years' undisturbed possession. The provisions of article 20
of the Land Code are only valid as a defence”. 1

Article 20 of the Land Code provides for a period of linitation
of ten years in actions for the recovery .of Miri land and of
course is only available to a defendant in an action. (Of itself
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it confers no title; the person in possession relies on the
inability of others to eject him. But the Acting Chief Justice in
the earlier part of the judgment said that possession is an
element in the evidence that a plaintiff may adduce. He makes
the distinction quite clear between the fact that possession
cannnot create any title (apart from the provisions of the law
to which I have already referred) and the fact that a plaintiff
should be allowed to lead evidence of possession in support
of his claim.

5. | have already said that in the present case neither
party has a registered title or any document of title and there-
fore the case which ought to have been followed by the Court
below is Issa and others v. Shehadeh and another (Land Appeal
No. 13 of 1934). The Court said:

“In the present case neither party has any registered
title nor has any document of title been produced by either
side. It follows that the parties may submit evidence of
possession and may ask the Court to infer title from the
fact of posscasion”.

6. A case frequently referred to is Da’ibes v. Da’ibes
and another (Law Reports of Palestine p. 766). It is merely an
authority for the obvious proposition that article 20 of the Land
Code does not create any prescriptive right to ownership of
land. In this the Court professed to follow the Inkeiri case
(supra) but took no notice of what Corrie, Acting Chief Justice,
said as to evidence of possession being one of the matters to
be considered by a Land Court in determining questions of
ownership. The case cannot be cited, as it sometimes is, to
justify the exclusion of evidence of possession in disputes as
to the ownership of land.

7. My decision in the present appeal is based on the
particular facts of the case, but I wish to refer to a passage
from the judgment of this Court in the case of Hajla and others
v. Sayegh and others (Land Appeal No. 56 of 1935).

“In deciding an ixsue as to the title of a claimant to
land a Court is bound to consider all relevant evidence placed
before it, whether that evidence be oral or documentary, If
oral evidence i»x admissible as to possession and boundaries,
then such evidence has to be weighed in conjunction with
the documentary evidence. A Court is at liberty to refuse
to rely on it, but if it regards it as convincing it iz mot
entitled to disregard it merely because it is oral”,
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8. In my opinion the judgment of the Land Court should
be set aside and the action remitted to it to hear such evidence
as the appellants may adduce in support of their claim, and,
if necessary, such evidence as the respondents may adduce in
rebuttal, and to decide the dispute in accordance with the law.
Costs of this appeal to include LP.3 advocate’s fees to abide
the event,

Khaldi J: 1 concur.

Abdulhadi J: | concur,

Civil Appeal No. 158 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne Judge and Khayat ].

LEIB NEUSSIHIN
MOISE ABRAMOVICH NEUSSIHIN

BERTA KANANOVA Appellants,

Respénden!.

MIRIAM NEUSSIHIN

Personal status — Marriage according to Jewish Law in
Germany — Certificate by Rabbinical Court that marriage accord-
ing to Mosaic Law and the Law of Israel — Death of hus-
band — Claim by widow of share in estate Validity of
marriage according to German law contested — Manner to be
Sollowed by civil courts to determine status of woman as fto
whether she is the widow of the deceased or not — Succession
Ordinance, Section 23.

Jurisdiction — Point of jurisdiction not raised in Court
below — Point within knowledge of party raising it before Court
of Appeal — Court of Appeal will not exercise its discretion in
favour of party raising point.

Abraham Neussihin and the respondent were married to
each other according to the Mosaic Law and the Law of Israel
at Wiesbaden in Germany on the 5th September, 1924. Abraham
and the respondent then came to Palestine and on the 19th
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November, 1824 they both appeared before the Rabbinical Court
at Tel Aviv. At the time they svere both foreigners but they
consented to the juriadiction of the Rabhinical Court. The Rabbin-
ical Court investigated the circumstances of their marriage at
Wiesbaden and gave the couple a certificate of marriage reciting
that they had been married at Wiesbaden ir accordance with the
Mosaic Law and the Law of Israecl. In 1926 Abraham became a
Palestinian citizen. He died on the 15th December, 1934, and there
was no question as to dispositions which he made under his will

but there was certain property which could not be disposed of

by will. The respondent claimed in the District Court of Jaffa
sitting at Tel Aviv (Estate Case No. 35/35) a share of the prop-
erty in question by virtue of her being a widow of the deceased.
The appellants resisted the claim on the ground that the deceased
had never married the respondent, as the marriage ceremony at
Wiesbaden was invalid according to German law. The District
Court decided in respondent’s favour and the appellants appealed.

In dismissing the appeal, the Court of Appeal,

HELD that the decree given by the Rabbinical Coure at Tel Aviy
when Abraham Neussihin and the respondent appeared
hefore it on 19th November, 1924, and consented to its
assuming jurisdiction over them, was a decree as (o the
status of the parties delivered by a competent Court and
is entitled to recognition by the Civil Courts in Palestine.
On the strength of that decree of the Rabhinical Court,
which declared the parties married in accordance with
the Mosaic Law and the Law of Israel, the respondent,
when her husband became in 1926 a Palestinian citizen,
hecame also a Palestinian citizen. Since at the time of the
deceased’s death the respondent was a Palestinian citizen
and a member of the Jewish faith, the question whether
she was the widow of the deceased fell to be determined
by the law of the Jewish Community, in accordance with
Section 23 (a) of the Succession Ordinance, and according
to that law she had established her claim.

Observations with regard to point of jurisdiction not being

raised in trial Court and when Court of Appeal will allow such

point to be raised before it.
M. Smoira and I. Bar-shira for appellants.

M. Eliash for respondent.

Manning S.P.J: 1. Abraham Neussihin died on the 15th
December 1934. He had made a will before his death and no
question arises as to its validity. He, however, had been in
possession of certain property which local law did not allow
him to dispose of by will, and a lady named Miriam Marie
Neussihin (hereinafter called the respondent) claimed a share
of this property by virtue of her being the widow of the
deceased. Before the District Court of Jafia the appellants

(children of the deceased by a former marriage) strenuously
contested the fact that the deceased had ever married the res-
pondent. The Court decided the issue in the respondent’s favour;
hence this appeal.

2. Section 23 (a) and (b) of the Succession Ordinance
lays down certain rules for determining the issue. These are
as follows: —

23, For the determination of any question as to whe-
ther any person is @ member of a class, or possesses a
character or quality, whereby he is entitled to a share in
a succession, the civil courts shall apply the following
rules: —

(a) if the claimant is a Moslem or a member of one of
the communities, the Moslem law or the law of the
community shall apply;

(b) if such claimant is a foreigner, his national law
shall be applied in accordance with the rules pres-
cribed by section 4 (iii) (c¢):”

Article 64 of the Palestine Order-in-Council, 1922, enacts that
matters of personal status affecting foreigners are to be decided
in accordance with the law of the nationality of the foreigner
concerned. It is clear from this that in section 23 (a} of the
Succession Ordinance “member of one of the communities”
means a member who is not a foreigner.

3. If the respondent in this case was a foreigner at the
time of deceased’s death, the question will fall to be decided
by her national law. If she was not a foreigner at the time, it
falls to be decided by Jewish Law, as she was a member of
the Jewish faith. The deceased and the respondent had been
married according to the Mosaic Law and the Law of Israel at
Wiesbaden in Germany on the 5th September 1924. They then
came to Palestine and in 1926 the deceased became a Palestinian
citizen. If the respondent was his wife, she also became a
Palestinian citizen; if she was not his wife, she remained
a foreigner.

4. It is agreed that there was no other ceremony of
marriage between these parties except the ceremony at Wies-
baden in 1924. There is no finding by the Court below as to
whether this was a valid marriage according to German Law;
and the argument, both here and in the Court below, has been
conducted on the assumption that it was invalid according to
German Law.
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5. The principle of English Private International Law as
regards marriage is that, apart from capacity, locus regit actum.
Mr. Eliash, for the respondent, urges that in a case such as
the present, the principle cannot be applied in Palestine. In
Palestine there are Courts of the various religious communities,
in many matters exercising a jurisdiction entirely independent
of the ‘Civil Courts, and in many other matters exercising a
concurrent jurisdiction. One of the matters in which they exer-
cise an exclusive jurisdiction is any suit regarding the marriage
of members of the particular community concerned other than
foreigners, Under article 65 of the Palestine Order-in-Council,
1922, they may also exercise this jurisdiction as regards foreign-
ers, provided that the foreigners consent. One of these religious
courts is the Rabbinical Court of the Jewish Community.

6. The deceased and the respondent were both of the
Jewish faith. On the 19th November 1924 they appeared before
the Rabbinical Court at Tel-Aviv. They were at that time both
foreigners but in the circumstances the fact that they agreed to
the jurisdiction cannot be contested. The Court investigated the
circumstances of the marriage at Wiesbaden and gave them a
certificate of marriage reciting that they had been married at
Wiesbaden in accordance with the Mosaic Law and the Law
of Israel.

7. It is possible to put a narrow construction on these
proceedings, and to say that the Court merely decided that the

parties before it had been married in accordance with the

Mosaic Law and the Law of Israel, but left the question open
as to whether such a marriage at Wiesbaden was to be regarded
as valid in Palestine. I do not think, however, that such a
construction ought to be adopted. The proper construction is
that the parties had been married in accordance with the law
of the community and that no further formalities would be of
any avail to validate what was already valid in the eyes of
that law. Judged by that law the parties were husband and

wife, and the result of the proceedings was a decree accordingly,-

8. There is a Rabbinical Court of Appeal at Jerusalem
but there was naturally no appeal against the decision. Neither
has any opposition been entered by any of the parties interested.
There has been no allegation that there was any departure from
recognised procedure such as might make the decree a nullity
in law. In the circumstances it would be improper for this
Court to canvass the correctness of the decision or to consider
whether religious courts, in dealing with questions of marriage

= . pe—
JIF K . i
{1/ ll.. e

317 —

abroad, should embody in their law any principles of Private
International Law, The decision was a decree as to the status
of these parties delivered by a competent Court and is entitled
to recognition by the Civil Courts in Palestine.

9. This disposes of the issue. At the time of deceased’s
death the respondent was a Palestinian citizen and a member
of the Jewish faith. The question whether she is the widow of
the deceased falls to be determined by the Law of the Jewish
Community. There can be no doubt that according to that law
she has established her claim. | am in agreement with the
decision of the Court below, but on somewhat different grounds.

10.  Dr. Smoira, for the appellants, raised a question as
to the jurisdiction of the Court below. Article 64 (iii) of the
Palestine Order-in-Council, 1922, enacts that a District Court,
in dealing with matters of personal status affecting foreigners,
shall be constituted by a President sitting alone. In the present
case it was constituted of a Relieving President and another
member which is a usual constitution of a District Court.
Neither the deceased nor the respondent were foreigners, they
having become Palestinian citizens in 1926: but it is alleged
that the three appellants are foreigners. The point was not
raised in the Court below. If in a case such as the present,
a party consents to a lengthy hearing before a Court composed
in a certain manner and finds at the end that he is unsuccessful,
it is a matter within our discretion whether he ought to be
heard to say on appeal that there were certain facts, undisclosed
in the Court below, which made the composition of the Court
a wrong one. I am against any exercise of our discretion in
favour of the appellants in this instance.

11. For the reasons given I am of opinion that this appeal
should be dismissed, and that in the circumstances the costs
Should not be paid out of the estate but should be paid by
the appellants themselves, to include LP. 15 advocate's fees.

Khayat |: 1 concur.
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Civil Appeal No. 179 of 1937.
In the Supreme Court sitting as a Court of Appeal.
Before: The Senior Puisne [udge and Khayat |.

ALICE HANNA DAHDAH, WIDOW OF
NICOLA ANDRAWES ZA’ROUR IN HER
PERSONAL CAPACITY AND ALSO AS
GUARDIAN OF HER MINOR CHILDREN  Appellant.

V.

KARIMEH KHALIL ABU GHAZALEH Respondent.

Succession — Estates — Jurisdiction Waiver of right to
succession — Matter of succession brought before Religious
Court Consent of party waiving his right not necessary {to
clothe Religious Court with jurisdiction — In what cases a
President of a District Court may make an order under Section 9
of the Succession Ordinance.

The respondent, the mother of the late Nicola Za'rour, by a
document in writing waived her right to the succession of her
late son on condition that she should not be liable for any of
the debts. The will that was executed by the deceased was taken
to the Court of the Religious Community of which the deceased
was a member and was confirmed. Subsequently the respondent
objected to the confirmation of the will, but the Religious Court
rejected the objection, and the respondent appealed to the Court
of Appeal of the Community, During the pendency of the appeal,
which was eventually decided in favour of the appellant, ihe
respondent went to the District Court of Jaffa and applied for an
order prohibiting the Religious Court from dealing any further
with the succession and obtained an order to that effect. The
appellant appealed that order. By its order of the 2nd November,
1937 (ante p. 316) the Court of Appeal remitted the case to the
President of the District Court to assign reasons for his order:
This the President did and sent the case back to the Court
of Appeal,

In allowing the appeal and setting aside the order of the

President of the District Court, the Court of Appeal,

HELD (1) that a President of a District Court exercising the
discretion given him under Section 9 of the Succession
Ordinance may make an order under that Section and
such order may take one of two forms: — (1) an order
prohibiting an Ecclesiastical Court from taking cogniz-
ance of the succession of a deceased person i.c. an order
preventing the Ecclesiastical Court from commencing
any suit with regard to such succession, and (2) an
order prohibiting an Ecclesiastical Court from dealing
further with a succesasion suit.
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(2) that as the respondent had waived her right to the
succession, from which waiver the Ecelesiastical Court
inferred that the respondent did not desire to be consid-
ered any longer a party in the suit, her consent to the
jurisdiction was unnecessary.

A. Levitsky and B. Farajalla for appellant.

N. Germanous for respondent.

Judgmert: The facts out of which this appeal arose
have been fully stated in the order of this Court dated 2nd
November, 1937 (ante p. 316)

This Court called upon the President of the District Court
of Jaffa to give reasons why he deemed it just and convenient
to make an order under Section 9(1) of the Succession Ordi-
nance. The learned President has now set out his reasons.
It is clear from those reasons that he ordered the case to be
transferred to the District Court in order that the District Court
may have an opportunity of amending and revising certain
decisions already come to by an Ecclesiastical Court. We do

not think that this procedure is intended by Section 9(1) of '

the Succession Ordinance.

Under that Section the President of a District Court may
make an order and that order may take one of two forms:
(1) He may make an order prohibiting the Ecclesiastical Court
from taking cognizance of the succession of a deceased person
this means an order preventing the Ecclesiastical Court from
commencing any suit with regard to such succession. This oh
viously was not the order intended in the present case.
(2) The President may also make an order prohibiting an
Ecclesiastical Court from dealing further with a succession suit,
This is clearly what was intended in the present case. The
*scope of such an order must be in most cases confined to
matters of succession not already dealt with by the Ecclesiast-
ical Court.

One of the reasons given by the learned President for
ordering the transfer was that there were certain legal points
involved which could be more justly and conveniently dealt
with by the District Court than by the Ecclesiastical Court.
The particular legal point referred to was one of waiver. When
the question of succession first came before the Ecclesiastical
Court, that Court had before it a document admittedly signed
by the Respondent renouncing her c¢laim to any share in the
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succession. The Ecclesiastical Court inferred from this document
that the Respondent did not desire to be considered any longe:
a party in the suit and that consequently her consent to the
jurisdiction was unnecessary. We think that there was material
before the Ecclesiastical Court to justify this conclusion and we
do not think that this matter should be retried again by the
District Court.

We are of opinion that the learned President of the District
Court made an erroneous exercise of his discretion, and we
therefore order that his order be set aside and that this appeal

be allowed with costs to include LP. 5 advocate’s fees.

The attachment ordered on 17th July, 1937, will be released.
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ACITTON

Date on which action is deemed to have been brought against
Government 219
Right of, by administrator of an estate appointed by a foreign
court 353
where persons suing form part of a party to a con-
tract to whom a joint promise is made 15

Entitled to have access to exhibits upon which an expert
witness bases his opinion 221

Same evidence against several, Court may convict some and
acqguit rest 83

Time at which he should exercise right of eleeting trial 291

When entitled to have access to statements of witnesses made

to police 221
ALMINISTRATION
Estate, administrator of, appointed by foreign Court not en-
titled to sue in Palestine 353
AOMISSION(S)
By advocate on behalf of his client in judicial proceedings
conclusive of the facts contained therein 172
ABVOUATE AND GLIENT
Agreement for remuneration of advocate appearing before
ecclesinstical Court not covered by Section 21 of Advo-
cates Ordinance 41

ADNVOCATES ORDIXNANCE

Si2d

AGHREEMENT (SEE CONTRACUT)

A LIMONY
Meaning of term as used in the Order in Council 249

A L (8)

Arbitration, in, period within which to file 67
to Supreme Court must be by leave 173
Does not lie from judgment of a District Court discharging
aceused on ground that he was not
committed for trial either by Examining
Magistrate or by Attorney General 293
Leave to, considerations to be kept in view when determining
application for 91
grant of, from District Court, in its appellate capac-
ity, must be by presiding judge 184
not necessary to serve application for, on other
party 10
Lies from order under Section 9 of Succession Ordinance 316




APPEAL(S) (Conlinued)

Persons entitled to, under Section 5 of Magistrates’ Courts
Jurisdiction Ordinance, 1935, 325

Time within which to make, where no provision
fixing it 10

in law

ARBITRATION

Appeal in, period within which to file 67
to Supreme Court, must be by leave 173
Court, power of, to nominate an arbitrator where arbitrators
refuse to nominate one 290
Misconduct on part of arbitrator proved, Court has power to
set aside award
or remit it 48
to meet one of parties and
discuss questions pertain-
ing to the controversy
S with him 103
ARBITRATION ORDINANCE
Seib
S.12 .
S. 13 .
940
ATTAGHMENT(S)
Conservatory, course third party in whose hands property
subject to should follow 95
power of Court of Appeal to order 261
Loss of goods subject to, Hability of one of co-trustees therefor 4
ATTORNEY GENERAL
Cannot appeal judgment of District Conrt discharging accused
on ground that he was not committed for trial cither
by Examining Magistrate or by Attorney General 203
AW ARD (SEE ARBITRATION)
AWLAWIYEH
Land Settlement Officer, jurisdiction of, in claims for 152
BAILEE (SEE TRUSTEE)
BANKRUPTCY
Partnership may be declared bankrupt 58
Procedure under Section 14 of the Land Transfer Ordinance
applies to a bankrupt mortgagor’'s immovable property 348
BANKRUPTCY ORDINANCE, 1936

BANKIRRUPTCY RULES, 1036
R. 47
BILLS
Foreign, when do they become liable to stamp duty 108
BILLS OF EXCHANGE (SEE ALSO CHEQUES AND PROMISSORY NOTES)
Alteration inm, person alleging, must be given opportunity to
prove it 163
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BILLS OF EXCHANGE (Continued) , _ e e
Oral evidence admissible to show, for example, fraud, duress

or want of consideration 224

BILLS OF EXCUHANGE ORDINANCE
T R

5. 90
HONA FIDES : »
Abszence of, on part of purchaser of land 13 ,
only remedy for purchaser of land is to rely on
prescription where there is i3
BY LAWS

Not necessary to publish them for one month before their

enactment 322
CHAMPERTY CONTRACT (SEE CONTRACT)
CHEQUE(S) (SEEALSO BILLS OF EXCHANGE AND PROMISSONY NOTES)
Oral evidence admissible to prove circumstances under which

it was made and negotiated 2

GHIEF EXECGUTION OFFICER : ke 2
Debt. amount of instalment of, to be paid by a judgment debtor,

is one for 360 ol
Has no power to order payment of a mortgage debt by instal-
ments 10 . N A
President of District Court acts as, when lunctmmn? inde
Section 14 of the Land Transfer Ordinance 348
CHIEF JUSTICE _ L
Cannot make rules of court altering the substantive law 164
CHILDREN ‘ ! e
Custody of, within discretion of District Court I
CIVIL AND RELIGIOUS COURTS (JURISDICTION) ORDINANCE :
| s B, 2oty
B B o b el i el e el Ry
CO-HEIRS (SEE HEIRS)
COMMITTAL e =
Order of, for manslaughter where accused charged by police

for murder 262

COMPENSATION 1IN LIEU OF DIYET (SEE DIYET)

CONSENT B
1vE i g WCORBATY S0
Jurisdiction, to, of party who waived his rights, unnecessary 54

CONSERVATORY ATTACHMENT (SEE ATTACHMENT)
CONSIDERATION 8
Absence of, oral evidence admissible to prove 228

For mutual promises 361
CONTRACT(S) ;
Breach of, waiver of, by conduct 161 .
where party receiving motice to appear in :
5 N 4 1
Registry does not comply therewith but
R 2 .');.;
&

Land

appears on some other date

Champerty, definition of 319 frc
Consideration, for mutual promises in 36




CONTRACT(S) (Continued)

Damages for breach of, liability of parties for, where both
appointed one agent for performance 88
Fact that party to, not willing to complete, may be inferred

from facts 243
Immovable property, for sale of, in absence of anything to
the contrary, vendor to complete

transfer 86
Joint promise made to members of party to, some members
of that party cannot sue on the contract 15
Ousting jurisdiction of Courts of Palestine 315

Penalty or liguidated damages, doetrine of, part of the law of

Palestine 331
Termination of, provision as to adoption ol another method
for 115
Time of essence of, non-performance renders undertaking
nugatory 120
When deemed to have been abandoned 116

CONVICTION

Evidence wrongly admitted will not affect it where there is
other sufficient evidence to support it 26

CO-OWNERS (SEE OWNERS)
CORROBOBATION
Accomplice, evidence of, needs corroboration &3
Witness, of evidence of one eye, necessary 25%
Rt
District, Jurisdiction of, in actions for non-interference with
right of way 225
in matters of injunction 225
in matters relating to wills 196
ousting of, by agreement 315
L.and, competency of, to decide action for non-interference in
enjoyment of immovable property 131
to declare a public right 118
to order cancellation of mortgages on
grounds of fraud, ete. 1
Religious, Greek Orthodox, power of, to authorise sale of prop-
erty of minors 21
has jurisdiction to order the administration of
miri land 21
Moslem, exclusive jurisdiction of, to declare succes-
sion to estates of Moslems 165
Power of, to authorise sale of property of minors 21
Rabbinical, constitution of, must be of at least of
three members 9
Supreme, in principle ought to follow its own decisions 21
not precluded from overruling its preyious decisions
‘unless they remained unchallenged for a consi-
derable length of time, as the law of Palestine
is still in its infancy 21
not within power of, to order special treatment 83
Power of, to order provisional attachment 261

COUNTS (TEMPORARY PHOVISIONS) ORDINANCGE, 193

Intention of,

CRIMINAL PRIOCEDURE (TRIATL CPON INFORMATION) OBIINANCGE (SEE “VIUAL LIMON
INFORMATION
ORDINANCE).
CRIMINAL CONE ORDINANCE, 1656

Not ultra vires 262
CROWN ACTIONS OBRDINANCE

S %

rony

Children, of, within discretion of District Court 195

CUSTOMS DUES

Lt

Course to be followed by importer refusing to pay 14

CUSTOMS ORDINANGE
1
14
l-l

DAMAGES

Contract, for breach of, liability of parties [or, where both

appointed one agent B6
Liquidated damages or penalty, doetrine of, forms part of the
law of Palestine 331

Amount of instalment judgment-debtor should pay is one for
Chief Execution Officer 360

Maturity of, is date on which it falls due 70

Privilezed, rent is, in respeect of proceeds of sale of goods kept

in leased premises 246

DECISIVE (ATIT (SEE OATH)

DELIVERY
Immovable property, of, not an essential condition of sale 73
Property, of, to one of several purchasers 327

DEPOSITIONS

Required to be put in cyidence, procedure to be followed in

such cases 26
DISTRICT COURT (SEE COURT)
DISPOSITION
Undertaking to re-transfer immovable property is not 42

DI ET

Compensation in lieu of, claim for, may be made by Moslems
to a eriminal Court 186

maximum sum awardable as 2086

 of, time at which accused should exercise right of 201




ESTATE(S) .
Cases in which President of a Diatrict Court may make an
order prohibiting a religious Court from dealing further
with 374
EVIDENCE
Accomplice, of, needs corroboration B3
Depositions required to be put in, procedure to be followed
in such cases 26
Documentary, must be rebutted by documentary evidence 253
Hearsay, admissibility of 110 »
Negative, proof of, not illegal and void %)
Oral, admissible against document 2
admissible to prove circumstances under which a cheque
was made and negotiated 2
admissible to prove usurious interest 69,154
extent of admissibility of, against a document
inadmissible against & document 18,140
must bhe considered in conjunction with documentary

228

evidence 131
where contents thereof not contradicted 2
where litigants are brothers 136

Plan produced in, found inaccurate, party producing it not
debarred from producing other evidence 73
Record of proceedings in Court, admissibility of, in 208
System, of, may be admitted in civil cases 154
Witness, of an eye, needs corroboration 25%
EVIDENCE ON COMMISSION
Expenses of taking of, on part) applying 321
EVIDENCE ORDINANCE
6
1
)

1
1

EXAMINING MAGISTRATE (SEE MAGISTRATE)
EXECITTION PROCEEDINGS
Application under Article 90 of the Ottoman Law of Execution
must be made before final order of sale 363
Provisions of Article 90 of Ottoman Law of Execution inap-
plicable to daughter of deceased judgment debtor who
is married 135
Right to execution of judgment renounced, subsidiary part ol
judgment cannot be enforced 225
EXPER
Report by, accused entitled to have acgess to exhibits upon
which expert bases his opinion 221

EXPROPRIATION
Land, of, assessment of compensation payable is one for appre-
ciation of Land Court 150,207

#0OREIGN BILLS (SEE BILLS)

GIF'F(5

Non-heirs, to, made by will 196
GOoOoOns

Ownership of, can only be alienated by the true owner 1
GOOD FAITH (SEE BONA FIDES)
GOYERNMENT

Ac¢tion against, date on which it must be deemed to have
been brought 219

GREER CATHOLIC MELEITES

Maintenance, liability of uncles of minors to pay 191
GREEK ORTHODOX COURT (SEE COURT, RELIGIOUS)

HEITRIS)

Co, preseription between, does not run 178
HIGH GOMMISSIONER

May by Ordinance declare Ottoman laws promulgated affer
1st November, 1914, to be in force in Palestine 35

HIGHIWAYS

Public, Land Court competent to declare 118
UCHASE

Aoreement of, tests to be applied to determine whether it is
one of hire or one of sale 91 :
IMMOVABLE PROPERTY
Category of, registration in Land Registers is not conclusive
evidence ol 45
Claim to, not necessary to state boundaries if kushan and
map attached to statement of claim 73
Expropriated, assessment of compensation for, matter one for
appreciation of Land
Court 150,207
Gift of, made by will 196
Income of, dedication of, for charitable purposes, ineffective
if dedication ineffective according
to personal law of dedicator 211
administration of, may be dealt with by a religious
Court 21
cannot be dedicated as waqgf by will 211
without consent of compe-
tent authority 354
cannot be left by will 196,211
does not hy occupation by wagqgf hecome wagql 354
Mortgage is not a registered interest in, under the Succession
Ordinance 43
Non-interference in enjoyvment of, within jurisdiction of Land
Court 133
Oswnership of, claim to, on ground of possession, how main-
tainable 369
evidence of pessession admissible to prove 369




IMMOVABLE PROPERTY (Continued)
dartition of, a matter of judicial nature 245
. co-owners cannot go back on 245
President District Court, power of, to order sale of 1
Sale of, contract for, in absence of anything to the contrar;
vendor is to complete the transie
delivery not an essential condition of 73
of minors, by authority of religious Court 2!
President District Court is the officer authorised ¢
order 7
procedure under Section 14 of the Land Transfe:
Ordinance applies to, of a bankrupt 348

£y

Undertaking to re-transfer, is not a disposition 42

INFORMATION
May contain a charge other than that on which accused was
committed 262
Perjury, charging with, must contain an allegation of materi-
ality 208
Signature of, for Government Advocate 262
INJUNCTION
Jurisdiction in matters of 227
INSURANCE
Policy of, “indubitable”, meaning of word, in 9
provision in, to prove a negative not illegal and
void 99
INTEREST
Agreement as to payment of, remains e¢ffective after maturity 40
Money paid on account of purchase price, on, from what date
payable 161
Mortgage, on, from what date payable 70,139
Usurious, oral evidence admissible to prove 1,154
INTERPRETATION OIIDINANCE
IRREGULARITY OF PROCEDURE (SEE PROCEDURE)
JEW ()
Succession to estate of, by a second wile 373
JOINT AND SEVERAL
Liability (SEE LIABILITY)
JUDGMENT
Signature of sentence by presiding judge does not cause
miscarriage of justice 105
Subsidiary part of, cannot be enforced where right to execution
of judgment renounced 225
JUDGMENT BY DEFAULT (DISTRICT AND LAND COURTS) RULES, 1626
R, & I
R. A3 .
JURISDICTION

Consent to, by a party who waived his rights
in ¢laim, unnecessary 378
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JURISDICTION (Contintied)
Court, of, not affected by change in law unleas provided to the
contrary 19
District Court, ol (SEE COURT, DISTRICT)
Injunction, in matters of, (SEE INJUNCTION)
Land Court, of (SEE COURT, LAND)
Land Settlement Officer, of (SEE LAND SETTLEMENT OFFICER)
Ousting of, by agreement 315
Point as to, refusal of Court of Appeal to allow raising ol 373
Where value of claim is LP. 246 206
AND (SEE IMMOVABLE PROPERTY)
AND COURT (SEE COURT)
AND COURTS ORDINANCE
5.8 e L o o
5.8 : : - . .
AND LAW (ANENDMENT) ORDINANCE
S. 1 Y Tl AR -

AND REGISTERS

Registration in, is not conclusive prool of category

AND SETTLEMENT OFFICER

Jurisdiction of, in claims for awlawiveh 152

AND (SETTLEMENT OF TITLE) ORDINANCE
10 . . - i ; > 5 : - . ) 152
S. 51 - . F . | L - - ~ R . > . 178,364

AND TRANSFER ORDINANCE
14 . - . . . . y BitH

ANDLORD AND TENANY
Tenant, liability of, to payvment of rent for premises unoceupied
by him owing to his status and not because ol any

fault in premises 271
AW

Change in, does not affect a right acerued or an ebligation
incurred unless provided to the contrary 19
Later, with retrospective effect, its effect on carlier laws 110
Ottoman, promulgated after ist November, 1914, may be de-
clared to he in force by Ordinance 55
Repeal of, does not affect liabilities incurred 26

LEAVE TO APPEAL (SEE APPEAL)
LIARILITY
Several, if nothing in agreement to show that it is joint and
several 327
LICENCE (S)
Trade, police may refuse their approval if' they suspect that
premises will be used for unlawful purposes 259
LEGISLATION
Later, with retrospective effect, its eflect on earlier legis-
lation 110
MAGISTRATE
Examining, can commit for manslanghter where original
charge was for murder 262
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MAGISTRATES' COURTS JURISDICTION ORDINANCE, 1035
T
3. 3

. b
MAINTENANCE
Meaning of the term as used in ths Order in Council 249
Minor children, to, liability of uncles to pay 191
MARKET OVER'T
Law of, doer not apply in Palestine 1
MITELLE

No provision in, touching on a bona fide purchaser 1
Art. 191 4
Art. 262
Art, 365
Art. 378
Art, 443
Art. 647
Art, 879
Art. 1075
Art.- 1113
Art. 1623
Art. 1660
Art. 1666
Art. 1688
Art, 1699
Art. 1774
Art, 1818
Art. 1837

MINORS
Immovable property of, sale of, by authorisation of religious
Court 21
Maintenance of, liability of uncles for 191
MIRI LAND (SEE IMMOVABLE PROVEITY)
MISCONDUCT
Arbitration, in (SEE ARBITRATION)
MORTGAGE(S)
Cancellation of, competency of Land Court to order 7
Chief’ Execution Officer has no power to order payment of
by instalments 70
Interest on, from which date pavable 70,139

Is not a registered interest in land under the Succession
Ordinance 43
Procedure under Section 14 of the Land Transfer Ordinance
applies to the sale of a bankrupt mortgagor's
immovable property 348
MOSLEMS

Diyet, compensation in lieu of, claim for, may be made by,
to a criminal Court 186
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MOSLEM RELIGIOUS COURTS (SEE COURT, RELIGIOUS)
MUNICIPAL CORPORATIONS ORDINANCE, 191
S, 107
T B

MUNICIPAL BATES (SEE HATES AND TAXES)
OATH

Decisive, time for tendering 142
VLLIGA TTION(S)

Not affected by change in the law unless provided to the
contrary 19

In Section 35 (8) of Town Planning Ordinance, 1936, meaning to
be given to the word 247
LHIDINANCE
Meaning of word in Article 17(1)(d) of the Palestine Order in
Council 322
(YITTOMAN CODE OF CIVIL PROCEDURE
Art. 80 T S BN . . 136,154,228,253
Art, $2 . : ; : 5 . ‘ : : 136

Art. 111 - ; A - . y . : : . 33
AR & e i a ar v e RUBERTSIERISERE S . 331
Art. 159 k - - . . L f 187

Art, 18 SRS e s s SR 0
EFTOMAN COMMERCIAL CODIE
Art. 145

Art, 146 .

(AN LAND COM
Art. 20
Art. 41
Art. 45
Art. H2
Art, T8

)

IMAN LAW OF EXECUTION
Art. 20
Art. 115
Art. 121
OTTOMAN LAWS
Legislature of Palestine entitled to amend or repeal them 262
Promulgated after 1st November, 1914 may be declarved to be
in force in Palestine by Ordinance 55
OTTOMAN MAGISTRATES LAW
Art, 1
“IS)
Co, prescription between, does not run 178
Liability of, for rent for use of co-owned property 364
HSHIP
Goods, of, can only be alienated by the true owner 1
Immovahle property, of, claim to, on ground of p[I]HH\'NBiI\H,
how maintainable 369
evidence of possession admissible
to prove 469




PALESTINE ORDER IN COUNCIT, 1992
Art, 17 e R
Art, 18 - : 4 L
Art. 38 d , { i
Art. 43
Art. 46
Art. 51

Art, 52 . - : 3 ‘
Art. 517 Sl BE Ak o & i

PALESTINE (AMENDMENT) ORDER IN COUNCIL, 1923

Does not validate any inconsistencies between Succession Ordi:

nance and the Palestine Order in Couneil, 1922 165

PALESTINE (AMENDMENT) ORDER IN COUNCGIL, 1935

Not retroactive in its effect 19
PARTITION

Immovable property, of (SEE IMMOVABLE PROPERTY)
PARTNERSHIP

Court will not interfere with, except for purpose ol its disso-

lution 193

May be declared bankrupt 58
PARTNERSHIP ORDINANCE

S. 19

S. 69

S 12
PENALTY OR LIQUIDATED DAMAGES

Doetrine of, forms part of the law of Palestine 331

Elements necessary to prove to obtain a conviction for 208
[Information charging accused with, must contain an allegation
of materiality 208
PERJURY ORDINANCE, 1929
208
208
PERSONAL STATUS
Alimony, meaning of term as used in the Order in Council 249
Custody of children, within discretion of Distriet Court 195
Maintenance to children, liability of uncles to pay 191
meaning of term as uded in the Order in Council 249
Suceession to estate of Jew, by his second wife 373
Moglem, within exclusive jurisdiction of
Moslem Religious Court 165
N
Produced in evidence, found inaceurate, party producing it not
debarred from producing other evidence T3
10 E

May withhold their approval to issue a trade licence if they

suspect that premises will be used for unlawful

purposes 259
Statements to, when accused entitled to have access to 221

PSS ESSION
Immovable property, claim to ownership of, by, how main-
tainable 364
delivery of possession of, not an essential
condition ol sale 73
evidence of possession of, admissible to
prove owership 369
PRESCRIFTION
Bills of exchange, against 146
Does not run between co-heirs or co-owners 178
Immovable property, ¢laim to, by, how maintainable 369
Period of, manner of calculating 73,327
with regard to actions other
than those relating to immoy-
able property 327
{ESIDENT DISTRICT COURY
Acts as Chief Execution Officer when “functioning under sec-
tion 14 of the Land Transfer Ordinance 348
Cases in which he may make an order under Section 9 of the
Succession Ordinance 378
Power of, to order sale of immovable property 17
Sitting under Section 9(1) of Succession Ordinance sits a8 a
Court 211

PRIOR PURCHASE (SEE AWLAWIYEH)
PROCEEDINGS
Record of, admissibility of, in evidence 208

PROCEDURE
Irregularity of, to give a party who failed to discharge the
burden of proof a chance for satisfying
that burden 288
FROMISSORY NOTES (SEE ALSO BILLS OF EXCHANGE AND CHEQUES)
\dditions to, for payment of damage, loas and interest do not
take document out of class of promissory notes 267
P ROOF
Burden of, party failing to discharge, should not be given a
chance for satisfying it 288
PROVISIONAL ATTACHMENT (SEE ATTACHMENT)
PUBLIC HIGHWAYS (SEE HIGHWAYS)
MABBINICAL COUNT (SEE COURT, RELIGIOUS)
HATES AND TAXES (SEE ALSO URBAN PRPERTY TAX)
Exemption from, duty of person entitled to, whose name
appears on list of 5
Municipal rates, liability to 367

VECORD OF PROCEEDINGS (SEE PROCEEDINGS)
RELIGIOUS COURT (SEE COURT, RELIGIOUS)
ftEBNT
Arrears in, have special preference over proceeds of sale of
goods kept in the leased premises 246
Liability of co-owner for payment of, to other co-owner 36%
tenant to payment of, for premises unoccupied
owing to status of tenant and not to fault
in premises 271
ENVOI
Doctrine of 196
:PEAL
Law, of, does not affect liabilities incurred 26

RES JUDICATA
Action which is 142
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R1GHT(S)

Not affected by change in the law unless provided to the

contrary 19

RIGHT OF WAY (SEE WAY)
RULES OF COURT

Chief Justice cannot make.., altering the substantive law 187
SALE

Immovable property, of (SEE IMMOVABLE PROPERTY)
SENTENCE(S)

Signature of, by presiding judge, does not cause miscarriage

of justice 105 :

SETTLEMENT OFFICER (SEE LAND SETTLEMENT OFFICER)
SHARIA COURT (SEE COURT, RELIGIOUS)
SPECIAL TREATMENT

Court of Appeal cannot order 83
STAMP DUTY
Foreign bill, when becomes due on 108

.‘\{"I'.'\ MP DUTY ORDINANCE

2T e 1
STATEMENT(S)

Police, to, when accused entitled to have access to ¢
SUCCESSION (SEE ALSO PERSONAL STATUS)

Appeal lies from order given under Section 9 of Succession
.’} Ordinance 316

Gift in respect of, made by will of testator 196

Jew, to estate of, by his second wife 373

waiver of right to 378

SUCCESSION ORDINANCE

Mortgage is not a registered interest in land under 43
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Heat of, compensation not payable for incapacity due to, unless
shown that the employment exposed the workman
in a special degree to it 51
SUPREME COURT (SEE COURT)
SY¥STEM
Evidence of, may be admitted in civil casés 154
TENANT (SEE LANDLORD AND TENANT)
TOWN PLANNING ORDINANCE, 1936
s b SRS S
S. 39
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TRADES AND INDUSTRIES

Licence for, police may refuse their approval if they suspect
that premises will be used for unlawful purposes 259
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TRADE MARKS
Registration of trade mark forming part of the mame of a
firm 4,61
The trade mark *“Maccabiah” 4%
The trade mark “ Noxzema” 61

TRADE MARKS ORDINANCES, 1921-35

£
*

fHt

Election of, time at which accured should exercise right of 201°
Offences, of, upon information where law provides summarily
although they are ordinarily triable upon.
information 83
TRIAL UPON INFORMATION
Law providing that offences ordinarily triable upon informa-
tion may be tried summarily, such offences may be tried
upon information 83

TRIAL UPON INFORMATION ORDINANCE
18 . ’ AL o« L
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JSTEE
Cannot prove return of goods deposited with him for which
he gave receipt by oral evidence 253
Liability of, for loss of attached goods 49
RAVIRES
Criminal Code Ordinance, 1936, is not 262 e
Ordinances creating tribunals and appeals from their decisions
to a Court existing under the Order in Council are not 10
Rules 4(%) and 13 of the Judgment by Default (Distriet and Land
Courts) Rules, 1926, are ultra vires the powers of Chief
Justice 187
Section 24(2) of Succession Ordinance in so far as it purports
to deal with gquestions of succession to estates ol
Moslems is 165

UNDERTAKING
To re-transfer immovable property is not a disposition 42
URBAN PROPERTY TAX
Exemption from, duty of person entitled to, whose name
appears on list of 5
URBAN PROPERTY TAX ORDINANCE, 1928
USURIOUS INTEREST (SEE INTEREST)
USURIOUS LOANS ORDINANCE, 1634
. 154
69,154
VERDICT

Signature of, by presiding judge, does not cause miscarriage
of justice 105




WAIVER
Conduct; By« s e
Succession, of right to 378

W A O F (SEE ALSO WAQF, LAW OF)
Income of immovable property dedicated for charitable pur-
poses, inetlective if dedication according to personal
law of dedicator is ineflective 211
Miri land cannot be dedicated as, by will 211
without consent of compe-
tent authority 354
does not by occupation by waqgf become wagl 354

WAQKF, LAW OF (OMAR HILMI)
Art. 55 s s
Art. 330 :
WA S
Right of, action for non-interference with, within jurisdiction
of District Court 227
L. (8)
Article 879 of Mejelle inapplicable to, unleas gifts to non-heirs
are to take effect after death 196
Confirmation of, ineffective, if will contains a disposition
contrary to law 211
Miri land cannot be dedicated as waqgf by 211
cannot be left by 196,211
No inventory necessary in respect of miri land covered by 196

WITNESS(ES)

Expert, reports by, accused entitled to have access to exhibits
upon which expert bases his opinion 221

Eve, evidence of one, needs corroboration 254

WORDS AND PHRASES

“[ndubitable”, meaning of, in an insurance policy 99

“order” in Section 33(8) of the Town Planning Ordinance, 1936,
meaning of 247

“Ordinance” in Article 17(1)(d) of the Palestine Order in Council,
meaning of 322

“Practice ", meaning of 187

“Proceedings’ in Section 131 of the Municipal Corporations

Ordinance, 1934, meaning of 325
u Proceedings™ in: Section 39(1) of the Town Planning Ordi-

QN

nance, 1936, meaning of 325
WORKMEN'S COMPENSATION
Not payable for incapacity due to the heat of the sun unless
shown that the employment exposed the workman in a
special degree to it 51
WORKEMEN'S COMPENSATION ORDINANCE
Provision in, giving right of appeal to an aggrieved party not
repugnant to the Order in Council 10
First Schedule — ploughing land by tractors not one of the
employments specified in 51
Third Schedule — para. 3 o p e B e e 10










