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[No. 10,161.]

THE PEOPLE v. Z. W. BOWEN.
Evidence on Trial for Rape.—On a trial for an assault with iuteut to 

commit a rape, the prosecution should not be permitted to introduce in 
evidence the declarations of the defendant concerning his misconduct

• ' - ....................................... ，， X - A-

By the Court：
The admission in evidence of a copy of the agreement 

set forth in the indictment, without accounting for the ab­
sence of the original, and without any proof whatever of 
the execution of the instrument, was clearly erroneous. * 

Judgment reversed and cause remanded for a new trial.

set out in the indictment. The defendant 
' )was no proof that it was executed by

htai, and that it was irrelevant, and that it was not shown 
to be the agreement set out in 二 -------- 二一j---- :
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with females, other than the one he is charged with having attempted to violate. 1

Appeal from the County Court, Solano County.
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By the Court：
At the trial, the Court allowed the prosecution, against 

defendant s objection, to introduce in evidence the declara­
tions of defendant concerning his misconduct with other 
young girls. The A.ttorney-General admits that this was 

we agree with the Attorney-General.
Judgment and order denying a new trial reversed, and 

cause remanded for a new trial.

[No. 4,480 ]

SAN FELIPE MINING CO., GALEN M. FISHER, 
CHAS. H. WHEELER and ALFRED WHEELER,

M. W. BELSHAW, EGBERT JUDSON, VIC­
TOR BEAUDRY and WAI. L. HUNTER.

An Equitable Title will not Support Ejectment.—If several persons, 
who own mining ground, agree iu writing that they will incorporate, 
and that as soon as the corporation is formed, each one will convey to 
the corporation his interest in the ground, receiving, as a consideration, 
stock of the corporation, and the corporation is formed as provided 
in the agreement, but the conveyances are not executed, the agreement 
is not sufficient in law to divest the title of the parties to it, so as to 
enable the corporation to recover the ground in ejectment.

Appeal from the District Court, Sixteentli Judicial Dis­
trict, County of Inyo.

Ejectment to recover two thousand one hundred and fifty 
and twenty-four one-hundredths feet undivided in a quartz 
lode two thousand four hundred feet in length, and dam­
ages for its detention, commenced on
February, 1873. On the trial, the plaintiffs, in order to 
prove a right to the possession of an undivided interest in 
the San Felipe mine, deraigned from De la Mere, to wit: 
Seven hundred feet undivided, proved the execution of, 
and offered to read in evidence an agreement, of which the 

a copy. The defendants objected to the evi- 
the ground that the same did not convey title,
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paid—

and did not divest said De la Mere of the title conceded to 
have been vested in him at the date of said agreement, and 
that ejectment could not be maintained on said agreement. 
The Court overruled tho objection and permitted the agree­
ment to be read to the jury, to which ruling tho defend­
ants excepted:

“This covenant and agreement, made this 4th day of 
August, a. d. 1870, by and between the undersigned, each 
one respectively with the others:

Witnesseth: That the following parties, to wit: De Gus­
tave Wiss, now of Olancha, Inyo county, State of Califor­
nia, Henry W. Schmidt, George S. Mann, Alfred Wheeler, 
M. Allison Wheeler, and John Ricketson, of San Francisco, 
and Enrique A. De la Mere, of Cerro Gordo, Inyo county, 
State of California, are tho sole owners in feo simple and 
as tenants in common of all the property, real and per­
sonal, of tho San Felipe Mining Company, said parties 
comprising and constituting said company.

“It is also admitted, covenanted and agreed that the said 
company and the property aforesaid are indebted to the fol­
lowing individual members thereof, for advances of money 
in gold coin, made by them heretofore in the following 
amounts, to wit: To Gustave Wiss, four thousand five 
hundred dollars; to Henry W. Schmidt, four thousand five 
hundred dollars; to M. Allison Wheeler, five thousand seven 
hundred dollars; to George T. Mann, five thousand nine 
hundred and eight dollars; to Alfred Wheeler, three thou­
sand and twenty-five dollars; which said amounts, together 
with any other amounts which either of them shall liere-

» L 

first moneys received 
proper vou( 
so

“And it 
company t.

after advance or furnish to said company, together with in­
terest thereon, at the rate of two per cent, per month from 
date of advance of said amounts, sliall be respectively re­
paid in gold coiii by said company or tho incorporation 
formed, pro rata, from the first proceeds of the mine, or the 

_ I after the cuiTeut expenses are paid一 
chers being presented for each respective amount 

advanced.
is further covenanted and agreed that the said 

shall forthwith be incorporated under the laws of
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be reserved stock, to be sold

formed on tlio 8th day of August,was

[l. s.]
[l. S.]
[l. 8.]
[l. s.]

The corporation
Vol. XLIX—2

the State of California, with a capital stock of one million 
dollars, divided into one thousand shares of the par value 
of one thousand dollars each.

“That the Board of Trustees shall be five in number, and 
the principal place of business shall be in San Francisco.

“That as soon as said company is so incorporated, the 
respective parties hereto, in whose names there shall be 
standing of record any right, title or interest in and to any 
of the property hereinbefore named, shall forthwith make, 
execute and deliver to said incorporation deeds of convey­
ance of such right, title and interest.

"And that the stock of said incorporation when issued 
shall be disposed of as follows, to wit: One hundred shares 
thereof shall bo issued and delivered to each of the seven 
parties above named, which stock shall represent his inter­
est in the property of said company.

<cThat tlio said incorporation shall also credit each of the 
parties aforesaid with the amount of money advanced by 
him as aforesaid, and shall give to him the necessary and 
proper obligations of the company for its re-payment.

“The remaining three hundred shares of said stock shall 
or used by the corporation 

for its benefit in carrying on the enterprise; but should the 
same not be required for such purpose within one year 
from the date of incorporation, then said three hundred 
shares, or so much thereof as shall not have been so used, 
shall be distributed equally between the said Wiss, Schmidt, 
M. A. Wheeler, George S. Manu and Alfred Wheeler.

“In witness whereof, the said parties have hereunto set 
their hands and seals, this fourth day of August, A. D. 1870.

“D. G・ Wiss,
<4H. W. Schmidt, 
“Geo. S. Mann, 
“Alfred Wheeler, 
“Al. Allison Wheeler, [l. s.] 
“John Bicketson, [l. s.j 
“E・ A. De la Mere, [l. s.]n
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to the corporation by all the

new trial reversed ap(\

HAYWARD H・ HOWE

of San Francisco.

[Sup. Ct.

same
■ that

faUing to levy the execution, whether tho company has the money as a 
distinct sum belouging to the defendant, or he is its creditor for (ho 
amount.

Appeal from the District Court, Fifteenth Judicial Dis­
trict, City and County of San Francisco.

This was au action against a sheriff for neglecting to levy 
on executiou-

1870, and deeds were given to the corporation by all the 
parties to the agreement, except Mere, who died ou the 9th 
day of October, 1870.

The Court charged tho jury that said instrument was suf­
ficient to divest said Mere of his interest, also to vest the 
same in plaintiff, and to enable plaintiff to recover the same 
in this actiou, to which charge defendants excepted. The 
plaintiffs obtained the verdict of a jury, and had judgment 
for all th。ground. The defendants appealed.

[No. 4,695. J

饥 P. J. WHITE ET AL.
Levy of Execution by Shebiff.—If an execution is placed in the hands c 

a sheriff with directions to levy on a sum of money in the hands of h 
corporation, and ho exhibits tho execution to tho company and demands 
the money, the facts that the company, while admitting that it has the 
money, refuses to deliver it to the sheriff, aud that tho sheriff cauuot 
seizo or take manual possession of tho money, aud that tho plaintiff s at­
torney has uoticG of these things at the time, do not excuse tho sheiiff for

bclougiug to the defendant, or lie is its creditor for tho

By the Court :
Irrespective of other points made by the appellant, and 

which need not now be considered, we are of opinion that 
the Court below erred in instructing the jury that the 
agreement of August 4th, 1870, was sufficient in point of 
law to divest tho interest of De la Mere and vest the j 
in tbe plaintiff, so as to enable the plaintiff to recover 
interest in this action.

Judgment and order denying a 
cause remanded. Remittitur forthwith.


