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that the labor and materials

The facts are stated in the opinion of the court.

APPEAL from a judgment of the Superior Court of Inyo 
County. Wm. D. Dehy, Judge.

S. E. Vermilyea, Ben H. Yandell, and P. W. Forbes, for 
Appellant.

Potter & Potter, Wm. J. Clark, and L. C. Hall, for Re­
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Plaintiff appeals from the judgment on the judgment-roll 
alone, claiming that the finding of the payment to plaintiff by 
defendant of $2,571.42defendant of $2,571.42 was outside the issues framed by the 
pleadings. In this respect he insists that there was no denial

LORI GAN, J.一Plaintiff sued to foreclose a lien for labor 
performed and materials furnished in the construction and 
repair of the canal of the defendant. The court found that 
plaintiff had furnished labor, materials, and supplies in such 
construction and repair work to the amount of $12,855.39, 
that defendant had paid plaintiff thereon $2571.42, gave judg­
ment for plaintiff for $10,383.96, and adjudged a lien in its 
favor on the Owens River Canal.

Plaintiff appeals from the judgment

[L. A. No. 3236. Department Two,—March 10, 1914.]

T. G. WATTERSON, Appellant, v. OWENS RIVER CANAL 
COMPANY (a Corporation), Respondent.

Pleading—Allegation of Nonpayment of Contract Price—Inferen- 
TIAL Denial—Denial of Contract.—In an action to foreclose a 
lien for the contract price of labor performed and materials fur­
nished in the construction of a canal, the allegation of nonpayment 
contaiued in the complaint, although not formally denied, is put in 
issue by an answer which denies the existence of the contract under 
which the plaintiff charged the liability of the defendant or of any 
contract whatever between them, or 
claimed to have been furnished were of any value.

Id.—Traverse Need not be Pleaded Negatively.—In order to con­
stitute a good traverse it is not necessary that it should be expressed 
in negative terms. It is sufficient if the matters set forth in tho 
answer are contrary to what is charged in the complaint.
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contract with defendant

S

contract which was the foundation of 
inconsistent with the allegation in the

the existence of
and defendant. Certainly if there was no contract or agree­
ment between them there was no liability on the part of de­
fendant, and, hence nothing to be paid. The denial of the 
existence of such a 
plaintiff^ action was 
complaint of nonpayment because if there was no contract, 
then there was nothing to be paid. The rule is that it is not 
necessary in order to constitute a good traverse that it should 
be expressed in negative terms. It is sufficient if the matters 
set forth in the answer are contrary to what is charged in. 
the complaint. When this appears it is equivalent to an ordi­
nary denial. (Stetson v. Riggs, 114 Cal. 515, [46 Pac. 603]； 
County of San Luis Obispo v. Gage, 139 Cal. 401, [73 Pac.

by defendant in its answer of the allegation in the complaint 
that no part of the price of the labor performed and materi­
als furnished and sued for had been paid by the defendant ； 
that as said allegation was not controverted by the answer the 
finding of a payment was not within the issues raised by the 
pleadings, and the court should therefore have given judg­
ment for the sum of $12,855.39, the full value of the work 
performed and materials supplied.

It is true that there was no formal denial by defendant of 
the allegation of the complaint as to nonpayment, but this 
was not requisite. The answer did deny that plaintiff and 
defendant ever entered into any contract or agreement 
whereby plaintiff was to perform labor or furnish materials 
for defendant in the construction or repair of the Owens 
River Canal ； denied that plaintiff performed any labor or 
furnished any materials upon the canal under any agreement 
or contract with defendant or at its request, or otherwise ； 
and denied that the work and materials alleged to have been 
furnished to the defendant were of any value whatever, and 
denied that anything was due and owing plaintiff.

While in these denials are found nothing in direct terms 
negativing the allegation of nonpayment of the alleged con­
tract price, still it does deny the existence of the contract 
under which the plaintiff charged the liability of the defend­
ant or of any contract whatever between them, or that the 
labor and materials claimed to have been furnished were of 
any value. The liability of the defendant for payment de­
pended on the existence of an agreement between plaintiff
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of the de­answer

Melvin, J., and Henshaw, J., concurred.
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The facts are stated in the opinion of the court.
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HENSHAW, J,—Plaintiff sued to recover from defendant

for the jury and from the judgment which foUowed he

APPEAL from a judgment of the Superior Court of San 
Diego County. T. L. Lewis, Judge.

174].) This is what the averments in the 
fendant amount to.

The judgment appealed from is affirmed.

A nonsuit was granted 
the ground that plaintiff had failed to prove a sufficient

[L. A. No. 3223. Department Two.—March 11, 1914.]

FILIPPO POGGI, Appellant,
Conversion—Gist of Action,—The foundation for the action of con­

version rests neither in the knowledge nor the intent of the defend­
ant. It rests upon the unwarranted interference by the defendant 
with the dominion over the property of the plaintiff from which 
injury to the latter results. Therefore, neither good nor bad faith, 
neither care nor negligence, neither knowledge nor ignorance, are of 

1 the gist of the action.
Id—Sale of Barrels Containing Wine—Ignorance of Contents.— 

The grantee of a building, who, without authority, sells barrels of 
■wine that were left on storage therein by a tenant of his grantor, 
in ignorance of their contents and ownership, and under the mis­
taken belief that the barrels were empty, is liable for a conversion 
of the wine.

the sum of two thousand dollars damages suffered by him by 
reason of the unlawful conversion by defendant of some two 
hundred barrels of plaintiff wine. 一 — _ .
upon
case
appeals.


